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The Road To Hell Is Paved
With Good Intentions:
Voluntaryism and the Roads

By Carl Watner
[Editor's Note: One of the purposes of THE VOLUN-
TARYIST is to publish articles which examine the his-
tory of private enterprise in various fields of endeavor.
In many instances, such as the history of private coin-
age, individuals, or associations of individuals, have
been able to pursue their efforts relatively unhindered;
that is, at least until their successful competition with
similar government programs became threatening. Ob-
viously, such individuals or associations operate in a
legal environment created by the State, but their gen-
eral obligation among themselves and to the consum-
ing public is generally no different than it would be in
a totally free market. Despite the record of private fi-
nancing and construction of roads throughout much of
the 19th Century in the United States, I had never care-
fully examined the history of roads and turnpikes in
order to uncover how much voluntaryism actually ex-
isted. Unlike private coinage or private schools, it turns
out that "private" roads and highways have never re-
ally been allowed to function because they have always
been hedged with special State restrictions. As this
examination of the history of roads and regulations
demonstrates, there has never been an opportunity to
see how completely voluntary systems might work. In
this sense, this issue of THE VOLUNTARYIST is not
typical because it largely concentrates on what the State
has done, rather than what private individuals have
accomplished.]

Introduction
Roads are the traveled ways between different places

wide enough for people, beasts of burden, and wheeled
vehicles. Roads undoubtedly date back before recorded
history because man has always sought out the most
direct and least hazardous routes by which to conduct
his trade. Once trade routes were established by the
market, it was not long before they were used as high-
ways of conquest. The ancient rulers of the world,
whether in China, Persia, or Rome, all recognized that
the unity of their empires depended on their ability to
move troops in order to subdue rebellious areas or con-
quer new territories. Roads served as the arteries of
the Roman empire. Consequently, Roman soldiers be-
came some of the earliest road engineers and system-
atic road-builders. Or as THE ENCYCLOPEDIA OF
SOCIAL SCIENCES (XIII, 400) succinctly concluded:
'The rise of empires, with their need for military and
administrative supervision of the populace, were the

most effective stimuli for the building of ancient high-
ways."

Roads, like many other human necessities, consti-
tute one of the elements of civilized life. Although road-
ways seem to have always been supplied by govern-
ment as one of their essential public services, there is
no inherent reason why they could not be provided on
a voluntary basis. The few times in history when the
roads have been privately administered, such as dur-
ing the turnpike era in England and the United States,
they have remained highly regulated by the States
which held jurisdiction over them. The reason for this
is simple. National sovereignty demands complete mo-
bility of government agents throughout the geographic
territory it encompasses. The provision of roads is one
of the most highly guarded prerogatives of governments
because roads serve such a variety of governmental ob-
jectives. In our modern States, roads are highly politi-
cized: construction contracts reward constituents and
contributors for their political support; public routes
usually enrich adjacent landowners by their presence;
roads are mail routes (known as "post roads" under the
U.S. Constitution), public school bus routes, military
routes, and a means of delivering emergency aid to dev-
astated areas.

Few people have questioned the assumption that
highways and roads should be provided by governments.
Nearly everyone of us has been brought up to assume
that roads must be paid for out of taxes, yet be avail-
able to anyone who chooses to use them. Just because
government management and ownership of the roads
is a historical fact does not mean that it is necessarily
inevitable, or even morally or economically justifiable.
As Walter Block explained in his article on "Free Mar-
ket Transportation: "In advocating a free market in
roads, ... we shall be arguing that there is nothing
unique about transportation; that the economic prin-
ciples we accept as a matter of course in practically
eveiry other arena of human experience are applicable
here, too." (214)

What, in fact, do we mean by advocating voluntary-
ism in roads and highways? First of all, we mean a world
in which all land is privately owned, and in which pub-
lic services, as we know them, no longer exist. Individual
land owners or groups of land owners would control
ingress and egress to their real estate; transportation
corridors would be built and funded privately; consum-
ers would pay for access easements according to mutu-
ally arrived at contracts. The critical value of a free
market system in roads is that it would provide a "feed-
back mechanism telling owners how their choices sat-
isfy the consuming public" because no one would be
forced to pay for a road or service he didn't want to use.
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Traffic rules would be determined by owners of the prop-
erty being used. Unlike our present political system, in
which there is no way to determine whether the amount
of service and safety is too high or too low, the market
system would enable consumers of road services to
make their preferences known and felt. If one road was
not satisfactory, consumers would use another, or, in
cooperation with others, build their own, or do without,
much like they do in other areas of their lives now.

The King's Highway
The original status of public ways in both England

and the United States was that of private property. The
common law held that the private property of land own-
ers abutting a public road went "to the centre of the
road." The public or the government did not own the
land upon which the road was laid; the public only ac-
quired "the right of passage." The term "the King's High-
way" did not refer to an actual road. It was simply the
perpetual right of passage "in the sovereign, in himself
and his subjects over another's land. It was an ease-
ment—a right of way—enjoyed by the public at large
from village to village, along a certain customary course
of travel." (Webb 5) If the public and sovereign were to
have a right of passage, then the public ways had to be
maintained at someone's expense. The common law so-
lution to the question of responsibility was this: "the
inhabitants of every parish were bound to keep in re-
pair every road in their parish to which the public had
by law a right of access." (Labatut 40) This meant that
individual residents of the parish were required to con-
tribute their unpaid labor to road repair. The residents
subject to providing this "statutory labor" were also ex-
pected to provide their own road-building materials and/
or horse-drawn equipment. Also, land owners, whose
property was adjacent to the public roads were "sub-
ject to special assessments for the maintenance of roads
immediately serving [their] property. Failure to dis-
charge these financial obligations rendered the indi-
vidual liable to legal action through the process of 'pre-
sentment and indictment' before the appropriate judi-
cial tribunal." (Dearing 13)

This situation remained practically unchanged in
England until well into the 19th Century. The High-
way Act passed by Parliament in 1555 (and not repealed

until the 1830s) confirmed the customary obligation of
the parishes and the individuals therein to maintain
the roadways under their jurisdiction, and to annually
appoint an unpaid road surveyor in each parish. In the
event that a parish failed to adequately provide for its
roadways, Parliament empowered the local justices in
quarter sessions to level a special tax. If that failed to
raise the necessary funds to improve the roads, then
the justices were authorized to levy the tax upon the
adjoining parishes. It might be said that the idea for
toll roads was implicit in this aspect of the legislation.
Before large amounts of through traffic existed, most
traffic was local and the expense of road maintenance
fell upon those in the parish; but when large amounts
of traffic simply passed through a given parish, then
adjacent parishes needed to bear some of the expenses
of maintaining the roads.

The first tollgate was set up by an act of Parliament
in 1663, in Cambridgeshire, on the London-York road.
Despite shortcomings, turning a public highway into a
turnpike usually resulted in an improvement. Turn-
pikes did not become popular with the traveling public
until well into the 18th Century. By 1820, about 20,875
miles or one-sixth of the public highways in Great Brit-
ain were under turnpike trusts, while the remaining
100,000 miles was under parochial control. Turnpike
trusts were created by acts of Parliament, usually for a
time span of twenty years, and were granted special
authority over a certain stretch of public road. The turn-
pike authorities had the power to borrow money on the
security of the tolls, and the tolls were to be applied to
the maintenance of the road and the repayment of the
loan. However, the common law liability of the parish
for roadway maintenance was never removed, so pa-
rishioners were responsible for not only paying tolls,
but ultimately for road repairs, in the event that the
turnpike trust failed to do their job. This occasionally
led to turnpike riots, where the local populace destroyed
tollgates, even though destruction of a toll-house was
an offense punishable by death. By 1896, all the En-
glish turnpike trusts had expired and control of the
roads was returned to governmental agencies.

Roads in the Early United States
Road legislation in England's North American colo-

nies followed the pattern set in the mother country. The
official governing body of each colony took it upon them-
selves to lay out the roads and pay for them by means
of taxes. The first highway legislation was passed in
Virginia in 1632, and provided that the Governor, his
counselors, and commissioners of the monthly court
should make provisions for the roads. Similar highway
laws were enacted in Massachusetts in 1639 (provid-
ing for right-of-way and road construction specifica-
tions), Connecticut in 1643, New York in 1664, Mary-
land in 1666, and New Jersey in 1675. William Penn's
1682 Frame of Government for Pennsylvania made the
governor and provincial assembly responsible for "all
necessary roads and highways in the province," and in
1697 the individual townships in Pennsylvania were
made responsible for the roads within their respective
jurisdictions.
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John Rae, in his discussion of early American roads
pointed out that American colonial and state govern-
ments "followed the English practice for maintaining
roads by local authorities, and with about the same lack
of success. Colonial roads were generally of poor qual-
ity; in the northern sectors, in fact, it was likely to be
easier to move by sleigh in the winter than by wheeled
vehicle in other seasons. Work on the roads was pro-
vided by adopting the European practice whereby men
paid their highway taxes by labor on the roads. The
results were no better in America than in Europe." (Rae
12) This conclusion is buttressed by one 18th Century
European who traveled throughout the colonies and
said of the Americans: "If the mud does not quite cover
the tops of your boots when you sit in the saddle, they
call it a middling good road!" (Hart 80) In April 1775, it
took a messenger on horseback five full days to ride
from Boston to Philadelphia with the news of the Battle
of Concord. By the turn of the century, when regular
stagecoach schedules had been established between
these cities, the condition of the roads had not changed.
It still took four days between Boston and New York,
and another day and a half to reach Philadelphia. (Hart
70, Mason 14)

The financing and administration of roads remained
a local function from colonial times to the end of the
19th Century. Nevertheless, politicians and statesmen
at all levels of American government understood the
importance of "infrastructural power." William Novak
defines this term in his book, PEOPLE'S WELFARE,
as "the capacity of the state to actually penetrate civil
society and to implement its political decisions through-
out the realm.... Central to this was the control of trans-
portation of people, goods, and messages.... This was
the first object of police and modern statecraft.... In the
early 19th Century, American officials embarked on a
concrete and extensive campaign to improve and ex-
pand state power over public ways .... [P]ublic property
and public highways were major preoccupations of the
early American state." (Novak 116,118) Indeed, Albert
Gallatin, in his April 4,1808 report to the United States
Senate on the state of transportation in the United
States (in which he urged $20 million of federal financ-
ing for road and canal construction) noted that "No other
single operation, within the power of the [federal] Gov-
ernment, can more effectually tend to strengthen and
perpetuate that Union which secures external indepen-
dence, domestic peace, and internal liberty." (Rose 27,
Mason 20, REPORT OF THE SECRETARY OF THE
TREASURY ON ROADS AND CANALS, S. Doc. 250,
10th Cong., 1st Sess., p. 725)

"Everything comes to he who waits, so long
as he works like hell while he waits."

—PARADE MAGAZINE, Nov. 27, 1994,
p. 18.

ways." Sovereign control meant that the State had "full
power to provide all proper regulations of police to gov-
ern the actions of persons using them. It took away from
all private persons (adjacent property owners as well
as passersby) any private interest in the way." (Novak
122) Thus it became "an obligation of government to
police such public properties, preventing all impedi-
ments and nuisances that might 'damnify' the public."

There were a number of ways that early American
governments exerted control over the public highways.
First, was the imposition of the road tax, known in many
places as the statute labor system or as the "corvee," a
French term for "forced labor exacted as a tax." As in
England, local inhabitants of the town or county were
to furnish their personal labor, equipment, and teams
of animals to work on the roads for a certain number of
days per year. Second, was the general tax obligations
affecting all citizens, especially property owners. Dur-
ing most of the 19th Century, property tax was levied
against all real estate. Appropriations for highways and
other purposes were made from a general fund. In towns
and organized municipalities, property taxes were also
levied against real property specifically for street pur-

"He who has the gold sets the rules; or as
one pundit put it, 'with the shekels come the
shackles'."

The process of socializing public spaces in the United
States began with the adoption of the legal concept from
England that the "sovereign be entrusted with the
ultimate patronage and protection of the common high-

poses. In addition, special street assessments were im-
posed against specific parcels of real estate. Outside
the cities, landowners were often obliged to pay a spe-
cial road tax, averaging from one tenth to one third of
the total cost of road maintenance or improvements, to
the roads abutting their property. (Mason 49) Third,
was the recognition of the power of the State to initiate
eminent domain proceedings to condemn and expro-
priate private property for the use of public ways. Al-
though this power was recognized in the Fifth Amend-
ment to the federal constitution, it was not often re-
sorted to in early America because it required the use
of public funds to reimburse land owners for the loss of
their property.

19th Century American jurists engaged in creative
legalisms to avoid the expenditure of public money. The
legal doctrine of 'implied dedication' avoided both the
formal expropriation and the payment demanded by
eminent domain proceedings. It held that "when a prop-
erty owner left his land open to public travel for a cer-
tain period of time, the courts could infer an intention
to dedicate this land to public use." Practically any use
of private land for public travel would be accepted as
sufficient evidence of implied dedication. The only thing
a land owner could do was to close off the use of his
land by making the way physically impassable. If this
was done then the land owner might be sued for creat-
ing a nuisance. The power to remove and abate nui-
sances and encroachments was "a crucial aspect of sov-
ereignty in early American law and was accomplished
by the use of equity injunctions. Indeed, the legal power
to abate highway nuisances complemented, and some-
times even surpassed, the [S]tate's power of eminent
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