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Whose Property Is It
Anyway?

By Carl Watner
In my article, "Sweat Them At Law" (Whole No.

72), I contended "that governments don't create, pro-
tect, or enforce property rights." Below is further
evidence to support my conclusion. Although I knew
that inheritance and estate taxation is a potent
means by which the State undercuts and destroys
the principle of private property, I had no idea how
blatantly the American judiciary acknowledged this
fact.

Inheritance refers to the manner in which prop-
erty, upon the death of its owner, is conveyed into
new hands. Since the beginning of human history,
people have been acquiring real and personal prop-
erty, and leaving it for the benefit of their heirs. The
right of children to inherit the property of their par-
ents has existed in one form or another long before
Esau sold his birthright to the wily Jacob. However,
both in ancient societies and in modern times, their
inheritance has been taxed and the right to bequeath
property has been minutely regulated by those pos-
sessing political power. For example, "seven centu-
ries before the Christian era, property transfers were
taxed in Egypt at a 10 per cent rate; [and] the trans-
fer of property by inheritance was included in this
tax." References to estate taxes are found in a papy-
rus dating from 117 B. C. The Romans instituted a
5% tax on bequests in 6 A.D.

The Egyptian and Roman taxes, like their mod-
ern counterparts, rested on the feudal doctrine of
property - that full title to all property in the domain
of the sovereign rested with its political ruler or the
State. The Egyptian inheritance tax was viewed as a
"redemption fee," meaning that the heirs had to ran-
som the property of their deceased parent from the
pharaoh. Likewise, thousands of years later, "the
United States Supreme Court and the vast majority
of state tribunals, on numerous occasions, have enun-
ciated the doctrine that Succession is a privilege con-
ferred by the State and that the power of the State
with respect to it is unlimited." In American, as in
ancient, jurisprudence, "it is only by virtue of the
State that the heir is entitled to receive any of his
ancestor's estate."

When a person dies, what might happen to the
property that person has owned? Several scenarios
are possible. First of all, the person or people desig-
nated by the deceased might take possession and title

to the property, according to instructions left by the
deceased. Historically, in some societies the deceased
has been required to leave the bulk of his or her es-
tate to spouse and children. In at least one place -
communist Russia - all inheritance was prohibited
for a time (under the decree of April 27, 1918, which
lasted for five years). "The reason for the restoration
of Succession was the discovery that the people were
circumventing the law so flagrantly that it was con-
sidered more expedient to allow Succession and im-
pose a tax on it than to attempt [outright] confisca-
tion." Finally, if neither the State nor the family suc-
ceeds to the property, it might simply be left up for
grabs and taken by the first person to appear and
claim it.

Societies organized around the tribe or clan did
not have to deal with the the question of succession
because the concept of inheritance presupposes that
of private ownership. But even in those times and
places where some forms of private property have
existed, there have always been political restrictions
on how and to whom the deceased could leave prop-
erty. If property, whether real or personal, is truly
private, then logical consistency demands that the
owner be able to leave instructions regarding the
disposition of his or her assets. As Murray Rothbard
in his essay, "Justice and Property Rights," has put
it

...if Smith and Jones and Clemente have
the right to their labor and their property and
to exchange the titles to this property for the
similarly obtained property of others, then
they also have the right to give their prop-
erty to whomever they wish. The point is not
the right of 'inheritance' but the right of be-
quest, a right which derives from the title to
property itself. If Roberto Clemente owns his
labor and the money he earns from it, then
he has the right to give that money to the baby
Clemente [or whomever he chooses].
Contrast this reasoning to the theory that the

right to own property is created by the State. As one
expositor wrote, "Inheritance is a creature of domes-
tic law. The State gives and the State may take away."
This has been, and is, the situation in America to-
da3r. When it comes to inheritance, there is no judi-
cial pretense that the disposition of property is a
natural right. In other words, there is nothing in the
federal or any of the state constitutions that restrains
politicians from abolishing inheritance or the will-
making power altogether. Inheritance and estate
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