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"Sweat Them At Law With
Their Own Money":
Forfeitures and Taxes in
American History

By Carl Watner
Not only voluntaryists, but people from across the

political spectrum are objecting to the current wave
of seizures, forfeitures, and attacks on private prop-
erty. Stemming from the passage of the RICO legis-
lation of the early 1970s and the inception of
"America's longest war" - the war on drugs - these
confiscations are only the latest manifestation of a
power the government has had since the adoption of
the federal Constitution. There is absolutely no dif-
ference in principle between passing a law that au-
thorizes the forfeiture of a prohibited drug, a law that
authorizes forfeiture of merchandise on which the
excise duty has not been paid, or a law which em-
powers the Internal Revenue Service to seize one's
property and auction it off to satisfy unpaid back
taxes. All such laws are based on the premise that
the government may take property without the
owner's consent.

One of the first acts of Congress in 1789 was to
enact revenue laws for the collection of customs and
excise duties. Modeled after the Navigation Laws of
England, these new American laws contained the
same types of enforcement features that were found
in the century-old acts of Parliament, against which
the American revolutionists rebelled. As J. B. Thayer
put it, "The Revolution came, and then what hap-
pened? Simply this, we cut the cord that tied us to
Great Britain, and there was no longer an external
sovereign. Our conception was that 'the people' took
his place. [S]o far as existing institutions were left
untouched, they were construed by translating the
name and style of the English sovereign into that of
our new rulers - ourselves, the People." Although the
King's armies were defeated in 1781, the essence of
government in America remained the same. For ex-
ample, the Virginia Constitution of 1776 contained
a provision that "All escheats, penalties, and forfei-
tures, heretofore going to the King, shall go to the
Commonwealth, save only such as the legislature
may abolish or otherwise provide for."

Changing the locus of sovereignty from the En-
glish monarch to the people of each American state
in no way altered the exploitative nature of the in-

stitution that had been ruling them. The English
Crown, both in Great Britain and its colonies, had a
long history of turning every contingency into a
source of revenue. "Forfeitures appealed to the En-
glish Crown because forfeited estates of attainted
traitors and felons added substantially to the Crown
domain and because statutory forfeitures were the
principal means of tax enforcement." Seizures pro-
vided a steady source of income, and were never ques-
tioned as being a violation of constitutional rights.
By the time of the American Revolution, forfeiture,
seizure, and condemnation procedures were en-
shrined by ancient custom and statute in England
and its North American colonies.

English legislation regulating both coastal and
foreign trade, as well as the establishment of a gov-
ernment board to collect customs duties, can be found
as far back as 1381, when the first Navigation Act
was passed during the reign of Richard II. A trade
act enacted in the early 1540s, under the reign of
Henry VIII, provided for the forfeiture of goods car-
ried in English owned vessels that carried foreign
shipmasters. Under an act of Parliament passed in
1564, the activities of informers were encouraged by
allowing them a share of penalties. During the Com-
monwealth period in 1649 and 1651, a new series of
Navigation Acts was approved by Parliament. The
Act of 1651 "proclaimed the doctrine that merchan-
dise should be brought directly from the country of
production or from the port where usually first
shipped, and announced that goods must be carried
either in ships of the country of origin or of usual
first shipment or in English ships." Other than em-
powering the Admiralty to seize violators, the Act
relied upon informers, who were promised one-third
of the value of the offending ship and cargo. At least
forty or more vessels were seized and forfeited un-
der the terms of this Act. Subsequent legislation in
1660, provided that "the carrying of trade between
ports in the British Empire" be limited to "English
ships." All merchants and factors doing business in
the British colonies were required to be bona-fide
British subjects. "The penalty was forfeiture of all
their goods." This act further provided that no sugar,
tobacco, cottonwood, indigo, or ginger be carried from
the colonies to England other than under pain of for-
feiture. An office of "Survey, Collector and Receiver
of the Moneys and Forfeitures Payable by the Act"
was also created at the same time. If the master of
the ship failed to make a complete and accurate ac-
counting of his cargo, both the ship and its lading
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George Washington and the
Whiskey Tax

By Forrest Carter
From Chapter 3,

THE EDUCATION OF LITTLE TREE, 1976.
But where we run into real trouble was over

George Washington. To understand what it meant
to Granpa, you have to know something of the back-
ground.

Granpa had all the natural enemies of a moun-
tain man. Add on to that he was poor without saying
and more Indian than not. I suppose today, the en-
emies would be called "the establishment," but to
Granpa, whether sheriff, state or federal revenue
agent, or politician of any stripe, he called them "the
law," meaning powerful monsters who had no regard
for how folks had to live and get by.

Granpa said he was a "man, full-growed and
standing before he knowed it was agin' the law to
make whiskey." He said he had a cousin who never
did know, and went to his grave-mound not know-
ing. He said his cousin always suspicioned that the
law had it in for him because he didn't vote "right";
but he never could figure exactly which was the right
way to vote. ... Granpa laid his death at the door of
the politicians, who, he said,were responsible for just
about all the killings in history if you could check up
on it.

In reading the old history book in later years, I
discovered that Granma had skipped the chapters
about George Washington fighting the Indians, and
I know that she had read only the good about George
Washington to give Granpa someone to look to and
admire. He had no regard whatsoever for Andrew
Jackson and, as I say, nobody else in politics that I
can call to mind.

After listening to Granma's readings, Granpa be-
gan to refer to George Washington in many of his
comments...holding him out as the big hope that
there could be a good man in politics.

Until Granma tripped up and read about the whis-
key tax.

She read where George Washington was going to
put a tax on whiskey-makers and decide who could
make whiskey and who couldn't. She read where Mr.

Thomas Jefferson told George Washington that it was
the wrong thing to do; that poor mountain farmers
didn't have nothing but little hillside patches, and
couldn't raise much corn like the big landowners in
the flatlands did. She read where Mr. Jefferson
warned that the only way the mountain folk had of
realizing a profit from their corn was to make it into
whiskey, and that it had caused trouble in Ireland
and Scotland (as a matter of fact that's where Scotch
whiskey got its burnt taste from fellers having to run
from the King's men and leaving their pots to scorch).
But George Washington wouldn't listen, and he put
on the whiskey tax. ...

Granpa spoke again, but his tone didn't hold much
hope, "Do ye know if General Washington ever got a
lick on the head—I mean in all them battles maybe
a rifle ball hit him on the side of the head?"...

Granpa said he figured George Washington took
a lick on the head some way or other in all his fight-
ing, which accounted for an action like the whiskey
tax. He said he had an uncle once that was kicked in
the head by a mule and never was quite right after
that... . El
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were subject to seizure. The English courts construed
these statutes so that the act of an individual sea-
man, undertaken without the knowledge of the mas-
ter or owner, could cause the forfeiture of an entire
ship. The Acts were written so that the burden of
proof was upon the owner or claimant to show that
the seizure was illegal, rather than requiring the
Admiralty or Collector of Customs to defend their
actions.

"Stealing the King's customs," otherwise known
as smuggling, soon became common. Evasion often
took place by entering port secretly at night or falsi-
fying information relative to ownership of the cargo,
"so that when His Majesty's officers came to collect
the duty," there would be no valuables on which to
levy it. Even churches were used upon occasion to
conceal smuggled goods, and the clergy did not seem
to have been unduly concerned about such crimes.
"Proceedings for the violation of the Navigation Acts
or customs laws could be brought either against the
smuggler or against the offending ship and its ille-
gal cargo," by actions "in personam" against the per-
son involved or "in rem" against the thing concerned.
Since ancient times, the court of the Exchequer had
used the "in rem" action to give the King title to trea-
sure-trove and wrecks, since many times there was
no obvious owner against whom suit could be
brought. "The same technique proved valuable in
seizures because the authorities could more often lay
their hands upon smuggled merchandise than upon
the smugglers themselves. Once the smuggled goods
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were seized, they were then appraised as to value,
and two proclamations issued. The first "called upon
those interested in the goods to show cause why they
should not remain forfeit, and the other invited bid-
ders to make an offer of more than the appraised
value." One half of the successful bid was to be paid
to the Exchequer, while the other half went to the
officer making the seizure.

Similar procedures were used to regulate prices,
manufacturing, trade, shipping, and real estate in
colonial America. The very first set of price control
measures issued in any English-speaking colony (Vir-
ginia in 1623) included a forfeiture and confiscation
feature: "Upon paine of forfeiture and confiscation
of all such money and Tobacco received or due for
commodities so sold (contrary to the aforesaid orders)
the one half to the informer, the other half to the
State." The buyer of price-controlled goods was re-
quired to report his purchases to the Governor or
Counsel of State within ten days. For failure to do so
"the said buyer shall forfeit the value of said goods,
the one half to the informer, and the other half to the
State." When a public market was established in
Boston in 1696 (requiring that certain goods be
traded only in the City's market area), the lawmak-
ers provided that those violating the laws of public
market be subject to forfeiture of their goods, and
that informers be paid rewards. A typical law pro-
vided that any "fish, beef, or pork packed and sold
without a Gager's [official inspector] mark shall be
forfeited by the seller, the one half to the informer
and the other half to the country" J. R. T. Hughes in
his analysis of SOCIAL CONTROL IN THE COLO-
NIAL ECONOMY pointed out that ever since the
beginning of British colonization of North America,
real estate - whether feudal holdings under British
rule, or absolute fee simple title under state govern-
ments - has always been subject to "the authority of
our various political units to seize it and sell it for
taxes."

Beginning in the year 1764, the English govern-
ment decided that the century-old navigation sys-
tem should be used for the sake of revenue and po-
litical exploitation. During the French and Indian
Wars (1755-1763), Parliament had enacted a num-
ber of "trading with the enemy" acts, which were en-
forced by the British Navy. As Oliver Dickerson noted
in THE NAVIGATION ACTS AND THE AMERICAN
REVOLUTION, with the coming of peace, the Brit-
ish navy became more of a menace than any foreign
enemy, such as France or Spain. It "continued in its
wartime job of policing British commerce. As the
crews received one half the net proceeds of all sei-
zures, it was profitable for them to seize colonial ships
on purely technical grounds. Trials were in admiralty
courts, the burden of proof of innocence was upon
the owner of the seized vessel. Costs were assessed
against the owner even in cases of acquittal; the
owner had to give a heavy bond before he could file a

claim to his own vessel; and there was no practical
way a naval officer in the colonies could be sued for
wrongful seizures Legislation after 1763 increased
the technical grounds for seizure and opened up new
opportunities for naval action against colonial ship-
ping. Thus the warfare that was begun against
France in 1756 was continued with varying degrees
of vigor against British colonial commerce until the
outbreaks of open hostilities" against the British in
1775.

The Sugar Act of 1764 and the Stamp Act of 1765
marked the end of the period of salutary neglect in
British North America. Although the Stamp Act was
only in operation a little more than 4 months, and
ultimately repealed in March 1766, its enforcement
provisions duplicated those in the Sugar Act. Under
the former, penalties for failure to purchase and dis-
play government tax stamps on legal and commer-
cial documents, pamphlets, newspapers, almanacs,
and playing cards, were to be assigned equally, in
three parts, to the colonial governor, the informer,
and to the Crown. Under the Sugar Act, if a seizure
was made at sea, one-half the value went to the crew
of the vessel making the seizure. Offenses under both
acts were triable in newly established courts of ad-
miralty These and similar other provisions found in
the Sugar Act and the Revenue Act of 1767 formed
the basis for "the legal plundering of American com-
merce." These laws generally recited that a customs
bond must be issued before any goods were loaded
on board either a coastal or ocean-going vessel, that
the penalty for failure to have such bonds and clear-
ance papers was "confiscation of ship, tackle, stores,
and cargo." Additionally there was a requirement that
"all vessels had to carry cockets [manifests] listing
in detail every cargo item on board. Penalty was for-
feiture of the goods not included on the cockets." If a
shipmaster entered port and broke bulk before re-
ceiving a permit to unload, then his ship was laid
open to seizure. Any customs officer who reported
the breach of these conditions was entitled to one
third the value of all confiscations. "In the admiralty
courts, goods or ships once seized were the property
of the crown unless legally claimed by the owner. To
maintain a claim the owner had to prove the inno-
cence of goods or ship." Even if the admiralty court
restored the cargo or ship to its original owner, gen-
erally the judges certified that custom officials had
"probable cause" in making the seizure. This meant
that the original owner had to pay all court costs,
including the fee of the judges, and was barred from
bringing any future damage suit against the custom
officials in the civil courts.

"The State and its minions have nothing
of their own, want everything, and will do
anything to get it."

—Carl Watner
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