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Voluntaryism And Indians:
Proprietary Justice and
Aboriginal Land Rights

By Carl Watner
Two remarks will serve to introduce my subject. Several years

ago, Rosalie Michols was asked if the Indians had ever had a title
deed to North America. She responded "Who should have issued
them one, I don't know, unless it was the buffalo." Secondly,
Jonathan Hughes, in his book THE GOVERNMENTAL HABIT,
contrasts the allodial and socage forms of land tenure. "Socage
tenure was part of the feudal order" and was inevitably carried
over by the English to their landholding in North America. It was
designed to protect the interests of the feudal donor ("trans-
formed in our time into the state") by forcing "property owners
to support the taxing power at all times" regardless of whether
they desired or used state services. The property owner could
never "withdraw his support" from the state by not paying real
estate taxes. If he attempted to discontinue his payment, the
state would confiscate his title and auction off his property to
someone who would pay taxes. "This form of coercion is a
product of history" and ultimately traces itself back to the
principle of the Right of Discovery, upon which all European
nations based their claims to land in North America.

According to the international law of Europe during the
fifteenth century, priority of discovery gave a nation supreme
and unlimited right to the discovered territory. Title to lands
hitherto unknown to Europeans was based on the union of
discovery and possession. This meant that although numerous
European nations claimed first discovery, actual sovereignty
could only be established by effective colonization. (Since the
English, in North America, generally proved themselves the most
effective colonizers, succeeding comments will refer largely to
the practice of the English.) The rights of the Crown were not
merely those of head of state or feudal lord paramount. The King
was the immediate owner and lord of the soil and exercised
unlimited power in its disposition. Theoretically, no settlement
could be made without his consent, and if any settlement took
place without his prior approval, then he could force it either
to disband or to seek a royal charter to confirm its existence.
Once the Crown established sovereignty over an area, it then
enlarged its authority to include the right to extinguish any
vestige of Indian title.

Under international law, the Indians had only a right of
uncivilized occupancy. This meant that the natives had no right
to dispose of their title except to the Crown or its proprietary
agents. The Indians were consistently held incapable of
alienating their lands to private parties. By implication, the
Crown took the position that if it cared to recognize any Indian
title (to lands occupied by the Indians) at all, such title could
be transferred only to the Crown. Any purchase of land made by
settlers from the natives without the consent of the Crown was
regarded and treated as absolutely void. It was a fundamental
principle in the English colonial jurisprudence that all titles to
land within the colonies passed to individuals only from the
Crown or proprietary authorities. No land title examined in the
colonial or early state courts was ever admitted to depend upon
any Indian deed of relinquishment.

These views were confirmed by the Royal Proclamation of 1763,
in which the territory still occupied by the Indians west of the
Appalachian Mountains was disposed of without reference to the
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Rightful Property Ownership
and Wrongful Possession

By Carl Watner
In his book PHILOSOPHY OF OWNERSHIP (p. 4), Bob LeFevre

describes three categories of property: 1) "unowned property";
2) "property that is correctly owned"; and 3) "property that is
incorrectly owned." Applying these categories to the classic case
of a horse owned by A and stolen by B, LeFevre concludes (pp.
76-78) that B, the thief, becomes the new owner, although the
property, the horse, is "incorrectly owned." LeFevre then pro-
ceeds to determine who owns the horse when B, the thief, sells
the horse to C, an innocent purchaser for value, and C sells to
D, and D to E. Who rightfully "owns" the horse if A (recognizing
the horse) discovers it in E's possession? LeFevre writes that
under "our modern (legal) system, based on retributive justice,"
A remains the owner and that the legal system may use force
against E if he does not peaceably turn the horse over to A. Under
"the system of responsible individual ownership" which LeFevre
champions, E would remain the rightful owner because "A was
careless (his protection had failed when the horse was stolen)
and hence failed in his responsibility as a property owner."

Before reflecting on LeFevres solution to this problem and
venturing to give a voluntaryist answer to this timeless question,
let's see how history has handled the case of the stolen horse.

In the Kentish laws of Hlothhere (who reigned in part of England
from 673 to 687 A.D.) and his nephew, Eadric, it is found that
"if one man steals property from another, and the owner after-
wards reclaims it, he (who is in possession) shall bring it to the
king's residence, if he can, and produce the man who sold it to
him. If he cannot do that, he shall surrender it, and the owner
shall take possession (of it)." Pollock and Maitland in THE
HISTORY OF ENGLISH LAW pointed out the recurring concern in
Anglo-Saxon law that cattle-buyers conduct their business before
good witnesses. "The sole purpose... of these enactments is to
protect the buyer against the subsequent claims of any person
who might allege that the cattle has been stolen from him." (Bk.
I, Ch. II) Some ordinances required that cattle purchases only
take place "in open market before the proper witnesses." In the
days of Bracton, during the first half of the 13th Century, stolen
goods could be recovered by legal action, "not only from the
hands of the thief, but from the hands of the third, the fourth,
the twentieth possessor, even though those hands are clean and
there has been a purchase in open market." (Bk. II, Ch. IV, Sec. 7)

"Cattle-lifting," as the medieval English called it, was of
concern to farmers a thousand years ago, just as cattle-rustling
is of concern today. If a non-farmer should happen to pick up
a current-day farm and ranching catalog, he will be amazed at
the number of pages devoted to products designed to identify,
ear-mark, and brand, livestock. As LeFevre noted, animals (such
as horses and cows) are "individually marked" by nature, but
not by brand. The only fool-proof way of establishing ownership
of free-ranging stock is to brand the animal in some way.
Numbered ear tags, neck straps, leg bands, and lip tatoos are
some of the more modern and modest attempts at identifying
pastured animals. The more traditional method is by branding,
"leaving a mark on the skin with a hot iron" of stainless steel
or copper. The modern version employs "freeze branding," a
process in which "a super-cold branding iron, chilled in a mixture
of liquid nitrogen or dry ice and alcohol, is applied to the animal's
hide, killing the pigment-producing cells. This results in growth
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