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Voluntaryism And Indians:
Proprietary Justice and
Aboriginal Land Rights

By Carl Watner
Two remarks will serve to introduce my subject. Several years

ago, Rosalie Michols was asked if the Indians had ever had a title
deed to North America. She responded "Who should have issued
them one, I don't know, unless it was the buffalo." Secondly,
Jonathan Hughes, in his book THE GOVERNMENTAL HABIT,
contrasts the allodial and socage forms of land tenure. "Socage
tenure was part of the feudal order" and was inevitably carried
over by the English to their landholding in North America. It was
designed to protect the interests of the feudal donor ("trans-
formed in our time into the state") by forcing "property owners
to support the taxing power at all times" regardless of whether
they desired or used state services. The property owner could
never "withdraw his support" from the state by not paying real
estate taxes. If he attempted to discontinue his payment, the
state would confiscate his title and auction off his property to
someone who would pay taxes. "This form of coercion is a
product of history" and ultimately traces itself back to the
principle of the Right of Discovery, upon which all European
nations based their claims to land in North America.

According to the international law of Europe during the
fifteenth century, priority of discovery gave a nation supreme
and unlimited right to the discovered territory. Title to lands
hitherto unknown to Europeans was based on the union of
discovery and possession. This meant that although numerous
European nations claimed first discovery, actual sovereignty
could only be established by effective colonization. (Since the
English, in North America, generally proved themselves the most
effective colonizers, succeeding comments will refer largely to
the practice of the English.) The rights of the Crown were not
merely those of head of state or feudal lord paramount. The King
was the immediate owner and lord of the soil and exercised
unlimited power in its disposition. Theoretically, no settlement
could be made without his consent, and if any settlement took
place without his prior approval, then he could force it either
to disband or to seek a royal charter to confirm its existence.
Once the Crown established sovereignty over an area, it then
enlarged its authority to include the right to extinguish any
vestige of Indian title.

Under international law, the Indians had only a right of
uncivilized occupancy. This meant that the natives had no right
to dispose of their title except to the Crown or its proprietary
agents. The Indians were consistently held incapable of
alienating their lands to private parties. By implication, the
Crown took the position that if it cared to recognize any Indian
title (to lands occupied by the Indians) at all, such title could
be transferred only to the Crown. Any purchase of land made by
settlers from the natives without the consent of the Crown was
regarded and treated as absolutely void. It was a fundamental
principle in the English colonial jurisprudence that all titles to
land within the colonies passed to individuals only from the
Crown or proprietary authorities. No land title examined in the
colonial or early state courts was ever admitted to depend upon
any Indian deed of relinquishment.

These views were confirmed by the Royal Proclamation of 1763,
in which the territory still occupied by the Indians west of the
Appalachian Mountains was disposed of without reference to the
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Rightful Property Ownership
and Wrongful Possession

By Carl Watner
In his book PHILOSOPHY OF OWNERSHIP (p. 4), Bob LeFevre

describes three categories of property: 1) "unowned property";
2) "property that is correctly owned"; and 3) "property that is
incorrectly owned." Applying these categories to the classic case
of a horse owned by A and stolen by B, LeFevre concludes (pp.
76-78) that B, the thief, becomes the new owner, although the
property, the horse, is "incorrectly owned." LeFevre then pro-
ceeds to determine who owns the horse when B, the thief, sells
the horse to C, an innocent purchaser for value, and C sells to
D, and D to E. Who rightfully "owns" the horse if A (recognizing
the horse) discovers it in E's possession? LeFevre writes that
under "our modern (legal) system, based on retributive justice,"
A remains the owner and that the legal system may use force
against E if he does not peaceably turn the horse over to A. Under
"the system of responsible individual ownership" which LeFevre
champions, E would remain the rightful owner because "A was
careless (his protection had failed when the horse was stolen)
and hence failed in his responsibility as a property owner."

Before reflecting on LeFevres solution to this problem and
venturing to give a voluntaryist answer to this timeless question,
let's see how history has handled the case of the stolen horse.

In the Kentish laws of Hlothhere (who reigned in part of England
from 673 to 687 A.D.) and his nephew, Eadric, it is found that
"if one man steals property from another, and the owner after-
wards reclaims it, he (who is in possession) shall bring it to the
king's residence, if he can, and produce the man who sold it to
him. If he cannot do that, he shall surrender it, and the owner
shall take possession (of it)." Pollock and Maitland in THE
HISTORY OF ENGLISH LAW pointed out the recurring concern in
Anglo-Saxon law that cattle-buyers conduct their business before
good witnesses. "The sole purpose... of these enactments is to
protect the buyer against the subsequent claims of any person
who might allege that the cattle has been stolen from him." (Bk.
I, Ch. II) Some ordinances required that cattle purchases only
take place "in open market before the proper witnesses." In the
days of Bracton, during the first half of the 13th Century, stolen
goods could be recovered by legal action, "not only from the
hands of the thief, but from the hands of the third, the fourth,
the twentieth possessor, even though those hands are clean and
there has been a purchase in open market." (Bk. II, Ch. IV, Sec. 7)

"Cattle-lifting," as the medieval English called it, was of
concern to farmers a thousand years ago, just as cattle-rustling
is of concern today. If a non-farmer should happen to pick up
a current-day farm and ranching catalog, he will be amazed at
the number of pages devoted to products designed to identify,
ear-mark, and brand, livestock. As LeFevre noted, animals (such
as horses and cows) are "individually marked" by nature, but
not by brand. The only fool-proof way of establishing ownership
of free-ranging stock is to brand the animal in some way.
Numbered ear tags, neck straps, leg bands, and lip tatoos are
some of the more modern and modest attempts at identifying
pastured animals. The more traditional method is by branding,
"leaving a mark on the skin with a hot iron" of stainless steel
or copper. The modern version employs "freeze branding," a
process in which "a super-cold branding iron, chilled in a mixture
of liquid nitrogen or dry ice and alcohol, is applied to the animal's
hide, killing the pigment-producing cells. This results in growth
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Potpourri From The Editor's Desk
1. "Consider the Source"

"When government tries to serve as a parent or a teacher or
a moral guide, individuals may be tempted to discard their own
sense of responsibility, to argue that only government must help
people in need. If we've learned anything in the past quarter
century, it is that we cannot federalize virtue. Indeed, as we pile
law upon law, program upon program, rule upon rule, we actually
can weaken people's moral sensitivity. The rule of law gives way
to the rule of the loophole, the notion that whatever is not illegal
must be acceptable. In this way great goals go unmet."

—President George Bush
At the University of Michigan
Commencement on May 4, 1991.
Quoted in the WALL STREET JOURNAL, May 10, 1991.

2. "Custom vs. Law"
"For custom rises out of the people, whereas law is forced upon

them from above; law is usually a decree of their master, but
custom is the natural selection of those modes of action that
have been found most convenient in the experience of the group.
Law partly replaces custom when the State replaces the natural
order of the family, the clan, the tribe, and the village community;
it more fully replaces custom when writing appears, and laws
graduate from a code carried down in the memory of elders and
priests into a system of legislation proclaimed in written tables.
But the replacement is never complete; in the determination and
judgment of human conduct custom remains to the end the force
behind the law, the power behind the throne, the last magistrate
of men's lives."

-Will Durant
OUR ORIENTAL HERITAGE,
(1935, pp. 26-27).

3. "On the Outbreak of the U.S. Civil War"
'You cannot conquer ideas with bullets."

-Wendell Phillips, April 9, 1861.

4. "On Snakes and Roses"
"Good ends cannot be attained by evil means. This is because

the end pre-exists in the means, just as in the biological field
we know that the seed of continued likeness pre-exists in the
parent. Likewise in the moral realm, there is a similar moral
reproduction wherein like begets like. This precludes the
possibility of evil means leading to good ends, any more than
snakes can beget roses."

—F.A. Harper, in "Morals and Liberty"
from THE FREEMAN, July 1971.

5. "Free Or Easy"
"A free action is by no means synonymous with an easy action:

freedom deprives a man of the comfortable support of ready-
made decisions imposed from without, which save him the pains

of an inner struggle; it leaves him naked in the sight of his
conscience, burdened with the unshared responsibility for the
consequences of his actions, which no kindly authority can
conceal or disguise. The joy of being the sole author of his actions
is inseparable from the torment which preceded it: both alike
are equally elements in his spiritual progress."

—Guido de Ruggiero,
THE HISTORY OF LIBERALISM (1927, p. 354).

6. "Chains on the Brain"
In a "Profile" of Polly Williams ("the architect of Milwaukee's

first-in-the-nation school voucher program") in INSIGHT Magazine
of August 26,1991, Ms. Williams concluded that the 20th Century
descendants of slaves "no longer have chains on (their) ankles;
the chains are on (their) brains now." Specifically, she was
referring to the "Great Society programs, which...imprison blacks
by robbing them of motivation and dignity." Her remarks are
reminiscent of LaBoetie's "Discourse on Voluntary Servitude,"
available from The Voluntaryists for $7.95 postpaid.

7. "Private Property in Land: A Historical Observation"
"Take away the right of private property in land, and you

introduce, as an infallible consequence, tyranny, slavery,
injustice, beggary and barbarism; the ground will cease to be
cultivated and become a wilderness;... . It is the hope by which
a man is animated that he shall retain the fruits of his industry,
and transmit them to his descendants, that forms the main
foundation of everything excellent and beneficial in this world;
and if we take a review of the different kingdoms of the globe,
we shall find that they prosper or decline according as it is
acknowledged or condemned: in a word, it is the prevalence or
neglect of this principle which changes and diversifies the face
of the earth."

-Francois Bernier, VOYAGES, I,
Amsterdam, 1710, pp. 313, 319-20,
translated by Archibald Constable as
TRAVELS IN THE MOGUL EMPIRE
(Oxford: 1934, pp. 234, 238) and quoted in Perry
Anderson, LINEAGES OF THE ABSOLUTE STATE,
London: NLB, 1974, pp. 399-400.

8. "Freedom Is a Two-edged Sword"
"But true freedom is a two-edged sword. The freedom to

succeed automatically requires the freedom to fail. Take away
the latter and you have destroyed the former."

—Warren T. Brookes, "Have We Seen the End of Banks?"
DURRELL JOURNAL OF MONEY AND BANKING,
May 1991, p. 19.

9. "Think About It a Minutel"
"Shakespeare, Leonardo da Vinci," Galileo, Newton, "and

Benjamin Franklin never saw a movie, heard a radio, looked at
a television or a VCR. They had loneliness and knew what to do
with it. They were not afraid of being lonely because they knew
that was when the creative mood in them would work."

—Carl Sandberg

10. "Our Brave New World"
"As political and economic freedom diminishes, sexual

freedom tends compensatingly to increase. And the dictator
(unless he needs cannon fodder and families with which to
colonize empty or conquered territories) will do well to encourage
that freedom. In conjunction with the freedom to daydream
under the influence of dope and movies and the radio, it will help
to reconcile his subjects to the servitude which is their fate."

—Aldous Huxley,
"Foreword" to BRAVE NEW WORLD,
(New York: The Modern Library, 1946, p.xiii).

11 . "Back Issues Galore!"
Each issue of THE VOLUNTARYIST results in a pile of extra

copies. If you have a legitimate use for a quantity of back issues,
please write. Advise how many copies you could use and state
your purpose in requesting them. IB
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Indians
continued from page 1

natives. The Crown's assumption was that the aboriginal tribes
had neither title to the soil nor sovereignty. The Royal Procla-
mation reserved to the British government the exclusive right
to purchase and extinguish the rights of the Indian tribes as
occupants of the soil. Furthermore, it forbade European settle-
ment on Indian territory, until permission was granted by the
Crown and until after the Indian right had been extinguished by
conveyance to the Crown.

The first European in North America to challenge the principle
of the Right of Discovery and to uphold the native rights to the
soil was Roger Williams. In 1633 he became an ardent proponent
of the idea that King James had no right or power to claim owner-
ship of north American lands occupied and used by the Indians.
The King was granting things beyond his power to grant when,
for example, he issued royal patents to Plymouth, Massachusetts
Bay, and other colonies. From Williams' point of view, these
patents were invalid. The English could justly occupy lands in
north America only by purchasing those lands from their rightful
owners, the Indians. Undoubtedly these claims caused alarm
among the royal patriots, for they struck at the very foundations
of the colonial governments which King James had authorized.
Williams was banished from Massachusetts and left to establish
his colony in Rhode Island, where he began by purchasing the
land from the Indians.

Williams asserted that the rights of the Indian stood upon the
original principles of the law of nature, which meant that the
lands they had occupied and used could not be alienated from
them without their free consent. Roger Williams pointed out that
a modified form of private ownership of land did exist among
the Indian tribes and that they did not simply live in a state of

Some FREE LIFE Sayings
Majority voting and universal suffrage simply give the peo-

ple the choice of whether they will be ridden by a Conser-
vative faction, a Liberal faction, or a Socialistic faction. The
people obtain the privilege of "choosing their masters" and
deciding with which particular stick they are to be beaten.
To be ridden by one set of masters or another is the eternal
penalty of despising the rights of the individual, and trying
to make force the instrument of progress.

Of all the barren occupations ever invented—if anything
in the world is barren—the occupation of the politician is
the most barren. It consists in making some men do what
they don't want to do, and setting others to make them do
it; it consists in inventing restrictions, which either are
defeated by the cunning acquired by the restricted, or which
inflict on large masses of men that gravest injury—the
weakening of their will and judgment and self-direction; it
consists in bribing some men by taking the property of
others; it consists in rendering uncertain and confused the
results which belong to successful industry, and in making
it doubtful whether a man can better his condition more easi-
ly by hard work, or by engineering his vote in such a fashion
as to win gifts and favours from the State.

The politics of to-day represent one of those phases of
intellectual and moral topsey-turveydum, which occasionally
afflict the world for a season. Mature having given to each
individual a body and mind to look after and to direct, the
politician and socialist straight-way step in and direct that
no man shall look after himself, but only after his neighbour.
It is as if the human race were suddenly commanded to tran-
sact all their business walking on their heads instead of on
their feet. But normal and intellectual topsey-turveydum is
all part of the world's education. We must go through it in
order to discover the better way.

(THE FREE LIFE was an English journal edited by Auberon
Herbert from the late 1880s till the early 1900s. This
"Saying" was taken from the issue of March, 1895.)

nature. They had improved the land by burning the underbrush
and had cleared the land where they lived, and their woodlands
were no less useful than the King's parks in England. John
Winthrop, one of Williams' detractors, maintained that the
unimproved lands of North America belonged to no one, and that
whoever labored on unimproved and unclaimed land thereby
made it his own. According to Winthrop, land became private
property only through cultivation, manuring, and enclosure.
Since by English standards the Indians had not noticeably
improved their land or enclosed it, it was not rightfully theirs,
but simply lay ownerless in the state of nature. Even though the
Indians had not cultivated or enclosed their lands, Williams
insisted that the colonists first purchase the right to the land
from its original users and occupants, the Indians. Williams
demanded that the Indians be dealt with on the principle of
equality and maintained that so-called civilized states have no
right, however nomadic or savage they (the Indians) might be,
to divest the title to the soil from them.

Misunderstanding arising from their differing concepts of
property in land was one of the main causes of disputes between
the Europeans and the Indians. The Indians did not recognize
land appropriation by individual members of the tribe, and even
Roger Williams recognized that land ownership among the
Indians was usually held by the tribe. Nevertheless, among the
Indians articles of personal property were owned by the indi-
vidual. Each Indian tribe was perfectly well acquainted with the
limits and bounds of its landholding, even though these holdings
were not enclosed in the normal European fashion. Indian land
tenure has been characterized 1) as a right of beneficial use and
occupancy, rather than an exclusive ownership, and 2) as a group
right rather than an individual one. It was probably difficult for
the Indians to think of land as individual, private property, which
could be sold or permanently alienated.

Besides Roger Williams, there were others concerned with
respecting Indian rights. In 1626 the West India Company
instructed its New Netherlands' agents to formally acquire title
to lands, by purchase from the Indians. As early as 1623, records
indicate that the Hollanders had purchased land of the Indians.
Thus Manhattan Island was purchased by the Dutch in 1626, for
goods valued at 60 guilder. This was a sum probably representing
the real value of the land in that day, and the Indians made a
good trade. The Dutch probably initiated the practice of pur-
chasing lands from the Indians in order to counter the claims
of the other European powers. They had little chance of sus-
taining themselves under the principle of Right of Discovery. They
decided to argue, against the claims of the English, that the
Indian tribes or nations were the true owners of the land
discovered by the English and that title could be obtained from
the natives only by gift or purchase. Interestingly enough, when
the Swedes arrived in 1638, they recognized the claims of the
Dutch to lands purchased by the Indians. Likewise, the Dutch
formally admitted the validity of Swedish titles, when a deed or
transfer from the Indians could be produced. The only English
colonists to emulate the Dutch and Swedish practice were the
Quakers in Pennsylvania; practically all the other English settlers
refused to recognize Swedish or Dutch claims since the Indian
title had no standing in English law.

The Quakers were the only group of European settlers to have
their hands free from the blood of innocent Indians. They never
deliberately schemed for the extermination of the Indians and
were nearly always concerned to do full justice to Indian claims.
They were an unimaginative, pecuniary people, who thought that
justice to the Indian consisted in doing him no harm, paying him
for his land, and letting him go.

The curious aspect of William Penn's approach was. that his
chief object seems to have been to extinguish Indian claims and
to give satisfaction to the natives for their possessory rights,
rather than to fix definite and accurate boundaries of the land
purchased. The wording of the deeds implies that the intent was
to cover all possible claims of those making the grants to Penn.
Hence it was of little importance that these deeds overlapped
and included areas obtained from other claimants. Thus, practi-
cally the whole of Pennsylvania was purchased of the Indians,
and some of it several times over. The price of these land
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