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By Carl Watner
Introduction

As with my article on education a few issues ago, this essay
is sparked by the fact that I am a husband and parent. References
have been made in earlier issues of THE VOLUNTARYIST about
my marriage (Whole No.20) and family (Whole Nos. 26 and 40).
In the latter, I referred to my second son, Tucker, whose
namesake, Benjamin Tucker (publisher and editor of LIBERTY,
1881-1908), was never legally married in the eyes of the State.
Nevertheless, he and his wife, Pearl, were considered by their
daughter to be “the most monogamous couple,” she had ever
seen, ‘‘absolutely devoted to each other to the end.”

As these and other freedom-seekers have shown, marriage and
the family can be respected institutions without involving either
Church or State. Indeed, it is possible that a man and woman
may fall in love with one another, marry, remain monogamous,
raise a family, and lead honest, productive lives without seek-
ing the permission or sanction of any civil or ecclesiastical
authority. I believe that marriage and the family, if they are not
coercively interfered with, are voluntary in nature. Just as the
individual is the fundamental unit of society, so the family is the
chief structural unit of society. The State only serves to
disorganize and disrupt the family and Kinship systems, which
are the fundamental infrastructure of voluntaryist communities.
Consequently, this article will review the origins, evolution, and
history of our familial and marital institutions from a voluntaryist
point of view.

Voluntaryism and Marriage

Anthropologists and social commentators have observed that,
practically all—including even the simplest—human societies
exhibit a complex system of “universal and primeval insti-
tutions.”” These include the incest taboo—the prohibition of
marriage and/or sexual relations within the immediate family;
exogamy—rules ensuring marriage outside a certain group,
usually larger than the primary group; kinship—the recognition
of various categories of kin who behave toward one another in
prescribed ways; marriage—~which universally legitimizes off-
spring and creates in-law relations; the family—the basic
economic unit of society; a division of labor based on age and
sex; and the notion of territory (which includes the concept of
property). Although our discussion will primarily focus on
marriage and the family, the point is that for untold centuries
these patterns of group behavior have performed a wide range
of valuable societal functions regardless of how the State or
Church has interfered with them or regulated them.

Marriage, in all its various forms, has probably existed almost
as long as men and women. For thousand of years, it has been
recognized that "‘a permanent relationship between a man and

a woman for the purpose of nurturing children, offers the best.

chance of human happiness and fulfillment.” This union is
necessitated by certain biological facts. Not only does it take both
a man and a woman to have children, but the presence of a father
is of considerable benefit, given the great length of infancy, and
the hardships encountered by a mother raising young children
by herself. The essence of marriage seems to be found in the
living together (cohabitation) of a man and a woman, with some
sort of solemn public acknowledgment of the two persons as
husband and wife. Thus, it becomes a socially and culturally
approved relationship between the two, which includes the
endorsement of sexual intercourse between them with the
expectation that children will be born of the union. The ultimate

societal purpose, of course, is to make provision for the replace-
ment of its members.

George Elliott Howard in his three volume work, A HISTORY
OF MATRIMONIAL INSTITUTIONS, noted that the primitive and
medieval marriage was strictly a lay institution. “There was no
trace of any such thing as a public license or registration; no
authoritative intervention of priest or other public functionary.
It (was) purely a private business transaction. Either the guardian
gives away the bride and conducts the ceremony; or else the
solemn sentences of the ritual are recited independently by the
betrothed couple themselves. These formalities and the presence
of the friends and relatives are only means of publicity, ... . Rights
and obligations growing out of the marriage contract are
enforced... just as other civil rights and obligations are enforced.”
It was only gradually beginning around the 13th Century, that
this ancient usage was superceded by the Church’s claim to
Jurisdiction.

Due to its strictly personal nature, marriage has nearly always
had to include the consent of the parties. In fact, in the theory
of American law, no religious or civil ceremony is essential to
create the marriage relationship. A common-law marriage may
be defined as a contract which is created by the consent of the
parties, just as they would create any other contract between
themselves. A common-law marriage need not be solemnized in
any particular way; rather it is based on mutual agreement
between persons legally capable of making a marriage contract
in order to become man and wife. It is an unlicensed and
unrecorded affair from the State’s point of view. Common-law
marriages are based on the recognition of the fact that marriages
took place prior to the existence of either Church or State. As
an early advocate of free love put it, “a man and a woman who...
love one another can live together in purity without any
mummery at all—their marriage is sanctified by their love, not
by the blessings of any third party, and especially not the blessing
of any church or state.”

Martyred for Marriage

The first couple in America to be “martyrized” by state
marriage laws was Edwin C. Walker and Lillian Harman, of Valley
Falls, Kansas. They attempted to assert their right to live as
husband and wife without the benefit of the State’s sanction.
Instead of leaving them alone, the State of Kansas prosecuted
them, and imprisoned them in the late 1800s. Both Walker and
Harman were part of the radical tradition of free love and “‘free
marriage,” a term that epitomized for them *‘the freedom of the
individual within an enlightened partnership in which neither
partner would rule or be ruled.” Edwin Cox Walker was born in
New York in 1849. He had farmed, been a school teacher, and
by the early 1880s became a noted speaker and writer on the
topics of free-thought and free-love. It was during this time that
he made the acquaintance of Moses Harman, editor and publisher
of the KANSAS LIBERAL, which later became LUCIFER, THE LIGHT
BEARER. LUCIFER took up the cudgel for anarchism and free love,
but its “specialty (was advocating) freedom of women from sex
slavery.”

Moses’ sixteen year-old daughter, Lillian, wed Walker, thirty-
seven, on September 19, 1886, in what they both described as
an “autonomistic marriage” ceremony. ‘'The ceremony began
with the reading of a ‘Statement of Principles in Regard to
Marriage’ by the father of the bride,” in which Moses Harman
explained his opposition to male dominance in marriage.
Conventional wedlock placed the man in power, even to the
extent of merging the “woman’s individuality as a legal person
into that of her husband” by requiring her to surrender “her
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name, just as chattel slaves were required to take the name of
their master.” ““Marriage being a strictly personal matter,”
Harman denied ‘“the right of society, in the form of church or
state, to regulate it or interfere... .” To acknowledge the right
of outside “authorities” to dictate in these matters would be to
“acknowledge ourselves the children or minor wards of the state,
not capable of transacting our own business.”” He compared his
stand on marriage to his position on temperance: “‘he practiced
abstention from liquor and he practiced monogamy in marriage,
but he opposed state enforcement of his beliefs on anyone else;
true morality, he believed, demanded liberty of choice in such
matters.” He rejected all laws which limited the solemnization
of marriage to the civil or religious authorities. External regu-
lation by the State or Church was "‘not only wrong in principle,
but disastrous to the last degree in practice.” Harman regarded
“intelligent choice, —untrammeled voluntaryism,—coupled with
responsibility to natural law for our act(ion)s, as the true and
only basis of morality.”

Walker made his pronouncement to the assembled family and
friends, after Harman had finished reading his statement. He
repudiated ““all powers legally conferred upon husband and
wives,”” by acknowledging “Lillian’s right to the control of her
own person, name, and property; he also specifically recognized
her equality in the partnership, while recognizing his own
‘responsibility to her as regards to care of offspring, if any, and
her paramount right to the custody thereof should any
unfortunate fate dissolve this union’.” Then he explained that
““the wholly private compact is here announced not because I
recognize that you or society at large, or the State have any right
to enquire into or determine our relationship to each other, but
simply as a guarantee to Lillian of my good faith toward her, and
to this I pledge my honor.” Lillian then acknowledged her agree-
ment with the views of her father and husband-to-be, after which
Moses Harman refused to ‘‘give away the bride,” because he
wished ““her to be always the owner of her person, and to be free
always to act according to her truest and purest impulse, and
as her highest judgment may dictate.”

The following day, the constable presented the couple a
warrant charging them with flouting the peace and dignity of
Kansas, by “unlawfully and feloniously living together as man
and wife without being married according to statute.” They were
taken into custody, and spent their second night together under
armed guard in Valley Falls. On September 21, 1886, they were
jailed in the county jail at Oskaloosa, Kansas, but Lillian was
permitted to return home pending the outcome of the trial. At
the preliminary hearing, a week later, their attorneys argued that
the observance of the statutory requirements (obtaining a
license) violated their liberty of conscience, and therefore was
unconstitutional. The county attorneys countered ‘’that society
had rights in the matter of marriage, that these rights had been
ignored, and that the authority of the state had been defied.”

The presiding judge held the couple over for a trial “on charges
of violating Section 12 of the Marriage Act, which deemed ‘any
persons, living together as man and wife, within this state,
without being married (as required by law),’ guilty of a mis-
demeanor and subject to a fine of from $500 to $1000 and a jail
sentence of from thirty days to three months.”

Lillian was returned to custody on October 6, when both she
and Walker were taken to the Shawnee County jail in Topeka to
await their trial, which commenced on October, 14. The trial
ended when “‘the jury found the couple guilty of living together
as man and wife without first having obtained a license and
(without) being married by a legally prescribed officer.”” At their
sentencing on the 19th, Walker was given 75 days in the Jeffer-
son County jail, and Lillian 45. “'In addition, both were to remain
in jail until court costs were paid.” Incarcerated pending appeal,
their case reached the Kansas Supreme Court in January of 1887.

In a decision reached on March 4, the court refused to over-
turn their conviction. Although the court upheld the legal validity
of their common-law marriage in the state of Kansas, it punished
the defendants for not complying with the state’s marriage
statute which required a license. The Chief Justice noted that
“the question... for consideration is, not whether Edwin Walker
and Lillian Harman are married, but whether, in marrying, or
rather in living together as man and wife, they have observed
the statutory requirements.” In other words, the court decided
that “‘punishment may be inflicted upon those who enter the
marriage relation in disregard of the prescribed statutory
requirements, without rendering the marriage itself void.” The
Kansas Marriage Act of 1867, like marriage legislation in other
states, provided punishment for ministers or magistrates who
might marry a couple before they obtained a marriage license.
Likewise it punished the couple themselves for failing to be
married as prescribed by the law. Although they had already
served their jail time, the couple refused to pay court costs until
April 1887, when they were released (the impetus for their
payment was the fact that the authorities had tried to close
LUCIFER down by arresting Lillian’s father and brother in
February 1887, on charges of publishing obscenities).

The legal questions of the Walker-Harman union demonstrate
the confusing and technical nature of 19th Century American
law with regard to marriage. (Every state had its own marriage
law, and these often differed from those of neighboring states.)
The term “marriage license” found its origin in early English
ecclesiastical practice, “in accordance with which a bishop’s
license or archbishop’s license released candidates for marriage
from the obligation of publishing banns in church.” The banns
were simply notice of the intent of marry, usually given three
times in the parish church of each espoused. Maine became the
first state in the union, in 1858, to invalidate a marriage con-
tract unless the couple had been granted a state license. Adop-
tion of the marriage licensing system came slowly in the United
States; in 1887, there were still eleven states that had no laws
requiring the issuance of a marriage license. Some states, like
Kansas, prohibited unlicensed marriages, but then retreated from
this position in finding that if such marriages occurred, they were
not to be held invalid. Nevertheless, the marriage statutes
sometimes penalized the couple (like Harman and Walker) or the
officiant who married the couple without a license. Today,
common-law marriages are recognized in 14 states. In the other
states, there are statutes that explicitly nullify such non-state
marriages.

Common-law Marriage

Judicial recognition and legitimation of common-law marriage
in the United States found its legal roots in England. There, like
many other places around the world, marriage customs were
shaped by the development of cultural traditions, and ecclesi-
astical and civil law. Until 1753, when Parliament passed the
Hardwicke Act, marriage in England had been governed by
medieval customs and the Anglican Church. English canon law
had always recognized the validity of a marriage without the
benefit of clergy. The statute of 1753 required that marriage be
solemnized by the publication of banns and take place before
an Anglican clergymen. Although such marriages were record-
ed in the Church parish records, no civil registration of marriage
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