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Property Rights or Eminent Domain?

By Carl Watner
BOOK REVIEW: Ellen Frankel Paul, PROPERTY RIGHTS AND EMINENT
DOMAIN, New Brunswick: Transaction Books, 1987, 276 pp., hdbk.,
$26.95.

Only about one-fourth of this book is of interest to voluntaryists;
the other three-fourths is filled with legal details of how the power
of eminent domain has been exercised. Most of this is irrelevant to
our position, for as I noted on page 8 of the December 1987 VOLUN-
TARYIST, the Fifth Amendment to the Constitution sanctions theft.
To claim, as the Fifth Amendment does, that “‘private property”
shall not “be taken for public use without just compensation” im-
plies that property rights are not absolute and that the State may
take property from an owner without his or her consent. The fact
that the State is supposed to compensate for its taking is beside the
point. It is still theft. Ms. Paul does a scholarly job of tracing the
judicial and legislative history of eminent domain in the United
States, and succeeds in providing ammunition to buttress our
argument that the State is a criminal institution. Whether the State
provides compensation for the taking of personal property, or
whether it refuses to, as when it regulates property under the guise
of the police power (health or zoning regulations) is really a distinc-
tion without a difference. The principle of taking has already been
legitimized. How it is exercised is simply a matter of detail.

There are several critical sections of this book that voluntaryists
must grapple with, but 1 will only deal with three of them. Those
are: 1) "The Sovereign's Power of Eminent Domain” (pp. 72-78)
which deals with some of the general historical background and
the natural law philosophers who argued for the power of eminent
domain; 2) “The State: [ts Derivation and Limits” (pp. 248-254) in
which the author defends her conception of a minimal state; and 3)
“Eminent Domain and Police Power: Ideal World” (pp. 254-260) in
which the author tries to conceive of a minimal State without the
power of eminent domain. (At least two other sections of the book,
deserve comment and criticism. They involve the section “Can a
Natural Right to Property Be Defended?” (pp. 224-239) in which the
author develops a theory of property rights based on human sur-
vival and creativity; and the discussion of a “time-frame theory of
governmental legitimacy,” (pp. 251-253) in which a historical
theory of judging governmental legitimacy is offered.)

Eminent domain may be defined as “'the ‘power of the sovereign
to take property for public use without the owner’'s consent’.” (p.
28) In English history, this power stems from the land tenure
system imposed upon the Anglo-Saxons by King William after the
Norman Conquest of 1066. “The victorious William...declared by

force majeure all land in England forfeited to the crown. To his -

loyal men-in-arms, he distributed these rich spoils of war, but on
the condition that various servitude would be owed to the king.
Thus the king's vassals were merely owners of various interests. or
estates in land, while the king retained dominion over all the lands
of the realm.” (p. 201) From that time on, the principle that the
sovereign ultimately controlled all property under his jurisdiction
was embraced. In 1215, the Magna Carta included a statement that
no freeman might be “disseized of his Freehold...but by lawful
judgement of his Peers, or by the Law of the Land. ... By the time of
the American Revolution, English condemnation practice was well
established.”(p.72)

That tradition was transmitted to the American colonies and by
1789, the power of the federal and state governments to take pro-
perty was already accepted. Although the power of eminent domain

is not explicitly granted in the U.S. Constitution, it is implied in the
clauses that give Congress authority to establish post offices and
post roads, military fortifications, etc. The drafters of the Constitu-
tion were familiar with the writings of the natural law theorists,
such ‘as Grotius, Pufendorf, Bynkershoek, and Locke. All of them
referred to eminent domain as an inherent attribute of the State,
though they generally hedged the power with some qualifications
that compensation must be paid when property is taken and that
property can only be taken for a public necessity or public purpose.

In discussing these natural law theorists, Ms. Paul points out that
they all took for granted that the State had the power of eminent
domain, even though the individuals comprising the State, did not
individually have the right to take property from others without
their consent. She asks: “Why did natural right thinkers justify this
power?’" and concludes “that they found eminent domain to form
so much a part of the nature of government that government would
be inconceivable without it. Bynkershoek declared, that if the emi-
nent domain power were destroyed, 'no state could survive... that
the sovereign has this authority, no man of sense questions’.” (pp.
76-77) Ms. Paul recognizes that the power of eminent domain does
not follow from the natural law position and states that although
the natural law theorists wished to protect individual liberty, “they
simply failed to follow through consistently on their principles.” (p.
77) “That a polity might be conceivable that lacked the power to
dispossess private owners did not occur to Grotius and his contem-
pora:ies.” (p. 75)

Later in the book, Ms. Paul tries to argue the case for a minimal
State without the power of eminent domain. In her section on
“Eminent Domain and Police Power: Ideal World,” she states that
her ideal government would be bereft of such a power. “Far from
being inconceivable without eminent domain, government is quite
imaginable shorn of its power to confiscate property.” (p. 260) It is
this statement which we challenge her to debate, but first we
should take note of her own waffling on the issue. Lest we be accus-
ed of mis-statement or improper juxtaposition, let her words speak
for themselves.

From the defense of private property previously developed
and the theory of the legitimate functions of the state deriv-
ed from that defense, we can now reach some conclusions
about the supposedly inherent state powers of eminent do-
main and police. The power of eminent domain, the
power of the state to seize property against the will of
its rightful owner, whether accompanied by the pay-
ment of compensation or not is wholly unjustifiable.
(emphasis added) It is only upon utilitarian or pragmatic
grounds, and not upon a property rights system as defended
here, that eminent domain could conceivably be justified. But,
and this is terribly important, pragmatic considerations of ef-
ficiency and the like cannot touch fundamental rights. That
is, the right to take property stands on a higher moral ground
than considerations of efficiency. An innocent person’s life
ought not to be sacrificed by government even if by taking that
life other more numerous deaths could be prevented-... .
Similarly, property ought not to be confiscated from an owner
even if that seizure will accommodate a new state office
building, a more convenient post office, or a noncircuitous
highway. Indeed, by making this juxtaposition it should
become apparent that if the case of the innocent person telis
so decisively against efficiency considerations, the case is even
stronger against property seizures. How can preventing crook-
ed highways ever rise to such moral significance as to over-
ride anyone’s fundamental right to property?

Continued on page 3
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Trust Government,
Not the Free Market

By Richard J. Maybury

All this talk about liberty is exciting, but let’s get serious for a
moment. The evidence shows clearly that liberty does not work.
Many things are too important to be left to the whims of the free
market. Imagine the chaos if our schools, postal system, Social
Security, all other essential services were not provided by govern-
ment.

This is the reasoning behind the need for government interven-
tion. We cannot get along without it. We cannot trust the free
market to provide our essential services. But does this reasoning
stand up under close scrutiny?

What is the most essential service known to man? Is it schools?
Social Security? Police? Roads?

Consider clocks. Is there anything more important than the ser-
vice they provide?

Imagine a world without clocks. Imagine trying to run a factory
with assembly line workers straggling in at all hours of the day.

Imagine a busy airport without clocks. Without the ability to
schelule arrivals at evenly spaced intervals, planes short on fuel
would enter the fanding pattern and find no room on the runways.

Imagine railroads without clocks. Imagine two trains without
schedules accidentally converging on an intersection at the same
moment.

Imagine giant oil tankers maneuvering in shallow waters without
clocks - without the means to predict accurately the tides.

Neither the Industrial Revolution nor the prosperity created by it
were possible until clocks had been invented. In a civilization as ad-
vanced as ours, the single most important requirement may well be
good timing.

Without the ability to tell time, our newspapers, radio, and TV sta-
tions would be unable to schedule their activities to meet
deadlines. Schools would be unable to conduct classes. Business
meetings, appointments and planning would be impossible.

Our civilization would collapse, because we would not be able
organize ourselves.

Yet organization does occur and our civilization doss work
because we are able to tell time. In fact, we are able to tell time very
effectively.

On my wrist is an electronic digital watch. A few years ago such
watches cost $200. Today you can get them for $20. Despite their
low cost and incredible complexity, they are highly accurate.

They are provided by free enterprise.

But suppose they were not provided by free enterprise. Suppose
instead that timekeeping were considered too important to be left
to the “whims of the free market.” What would a digital watch be
like if it were a public service produced by government?

Judging by everything else government does, a watch would cost
a year's wages and be the size and weight of a manhole cover. it
would always run at least six hours slow except when it were run-
ning backwards.

If timekeeping were a public service, the DOT (Department of
Time) would consume 20 bilion tax dollars per year and its army of
bureaucrats would regulate every facet of watch production and
timekeeping. But no one would question the need for the DOT. After
all, there has to be some control, doesn’t there?

Imagine the chaos if we had no laws requiring everyone’s watch
to be set accurately. Factories could not operate. Schools would
close. Airlines would crash. Obviously a $10,000 fine and a year in
prison are reasonable penalties for having your watch set wrong.

That's an optimistic assessment of government timekeeping.
Realistically, the situation would be a modern version of the one
prevailing during the Middle Ages in Europe.

In medieval Europe, timekeeping really was considered too im-
portant for the free market. Small personai clocks were available,
but government collected huge amounts of tax money to build
giant clock towers in the centers of towns.

In Lyons, France, for instance, officials wanted a ““great clock
whose strokes could be heard by all citizens in all parts of the town.
If such a clock were to be made, more merchants would come to the
fairs, the citizens would be very consoled, cheerful and happy, and
would lead a more orderly life.” We still see these kinds of clock
towers all over Europe. Big Ben was modeled after them.

If in today’s world timekeeping were still considered too import-
ant for the free market, individualized timekeeping could even be
illegal. No wristwatch, alarm clock, or other timepiece could be
privately owned because individuals could never be trusted to
govern their own affairs. They might set their clocks wrong.

To make sure everyone was using the correct time, the DOT
would subsidize and control the production of one clock for each
community. Following the medieval pattern, each clock would be
perched atop a mile-high tower in the center of the city and would
be the size of the Queen Mary. It would loom over the city like a
storm cloud. The ticking would sound like a pile driver.

People would complain about the inconvenience of having to
look out their windows whenever they wanted to know the time, so
each clock would also be equipped with a chime ringing every fif-
teen minutes, as in medieval Europe. To be heard everywhere in the
city, the chime would be loud enough to reverberate like a
thunderclap, rattling doors and windows for miles around. Every
fifteen minutes. All day -and all night long.

But no one would question the need for this monstrously expen-
sive torture device because individualized timekeeping would not
exist, so no one would believe it could exist. Any lunatic who sug-
gested the free market could provide each individual with a highly
accurate clock small enough to be worn on the wrist would be
laughed out of town. Obviously, everyone would exclaim, even if
such a futuristic gadget could be invented, it would cost a fortune;
and besides, everyone would have his watch set differently - there
would be chaos.

Everybody knows liberty does not work. Essential services must
be provided by government.

[Rick Maybury, a well-known freelance writer, is a media associate
of the Ludwig von Mises Institute. This article is reprinted from THE
FREE MARKET, November 1987.)
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