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“If one takes care of the means, the end will take care of itself.”

June 1985

Contra Copyright

(This article was originally delivered as part of a debate on the
status of copyright under natural law.)

by Wendy McElroy

Copyright — the iegal claim of ownership over a particular
arrangement of symbols — is a complicated issue because the
property being claimed is intangible. It has no mass. no shape. no
color. For the property claimed is not the speciiic instance of an
idea, not a specific book or pamphlet, but the idea itself and all
present or possible instances of its expression. The title of a
recent book, Who Owns What Is In Your Mind? concretizes a
commonsense objection to all intellectual property; most people
would loudly proclaim that NO ONE owns what is in their minds.
that this realm is sacrosanct. And, yet, if the set of ideas in your
mind begins “Howard Roark laughed” do you have the right to
transfer it onto paper and publish a book entitted The
Fountainhead under your own name? If not, why not? To say you
own what’s in your mind means you have the right to use and
dispose of it as you see fit. If you cannot use and dispose of it, if
Ayn Rand (assuming a still-living Rand) is the only one who can
use and dispose of this specific arrangement of the alphabet. then
she owns it. And if she cwns what is in your mind. you have
violated her rights for you don't have permission to use her
property.

| advocate a form of copyright — free market copyright: by
which | mean copyright as a useful social convention to be
maintained and enforced through contract and other market
mechanisms. This is in counterdistinction to those who believe
that copyright can be derived from natural rights, that ideas or
patterns are property and don't require a contract anymore than
preventing a man from stealing your wallet requires a prior
contract. Basically, this debate comes down to two guestions:
What is property? What are the essential characteristics which
make something ownable?; and, What is an idea?

Before going on to a discussion of theory. however, | want to
address an implication that often Iurks beneath criticism of free
market copyright. People who contend that ten different people
would publish Hamlet under their own names, that there would be
cut-throated chaos, are using a form of the old “market failure”
argument which has been applied to everything from medical care
to nuclear bombs. Without the FDA, it is claimed, the market would
not produce pure food standards. Similarly, the market cannot
reguiate the publishing industry. This is new wine in an old bottle.
In dealing with the used book business which is virtually
unregulated. | have been astonished at how effectively the free
market can spontaneously set standards. It is not uncommon for
stores in L.A. to know the specifics of a stolen book or a forged
autograph the day after it has been spotted in New York. When
Benjamin Tucker, a 19th Century opponent of copyright laws. was
accused of stripping authors of protection, he replied: "It must not
be inferred that | wish to deprive the authors of reasonable
rewards for their labor. On the contrary, | wish to heip them secure
such, and | believe that there are Anarchistic methods of doing
so..." The question is not whether copyright should exist, but

whether it should be on a rree market basis — in much the same
manner as medical ethics — or whether “there ought to be a law.”

And this reduces to the guestion: can ideas be property: or.
phrased differently, What are the characteristics of property?
Tucker addressed this question in fundamental terms. He asked
why the concept of property originated in the first place. If ideas
are viewed as problem-solving devices. as answers to questions.
then what about the nature of reality and the nature of man gave
rise to the idea of property. In a brilliant analysis. Tucker
concluded that property arose as a means of solving conflicts
caused by scarcity. Since ail goods are scarce. there is
competition for their use. Since the same chair cannot be used in
the same manner at the same time by two individuals: it was
necessary to determine who should use the chair. Property
resolved this problem. The owner of the chair determined its use.
“If it were possible,” wrote Tucker. “and if it had always been
possible, for an unlimited number of individuals to use to an
unlimited extent and in an unlimited number of places the same
concrete things at the same time, there would never have been
any such thing as the institution of property.” Since the same idea
or pattern can be used by an unlimited number to an unlimited
extent in unlimited locations. he concluded that copyright ran
counter to the very purpose of property itself — which was to
ascertain the correct allocation of a scarce good.

Copyright also contradicts essential characteristics of property.
one such characteristic being transferability. Property has to be
alienable: you must be able to dispossess yourself of it. The
individualist anarchist, James L. Walker. commented. “The giver
or seller parts with it [meaning property] in conveying it. This
characteristic distinguishes property from skill and information.”
When you buy the skill and information of a doctor who gives you a
check up. for example, you don’'t acquire a form of title. as you
would acquire title to a car from a cardealer, because the doctor is
unable to alienate the information from himself. He cannot transfer
it to you: he can only share it. It was this point that lead Thomas
Jefferson to reject ideas as property, drawing an analogy between
ideas and candles. Just as a man could light his taper from a
candle without diminishing the original flame. so too could he
acquire an idea without diminishing the original one. Jefferson
wrote: "If nature has made any one thing less susceptible than all
others of exciusive property, it is...an idea, which an individual
may exclusively possess as long as he keeps it to himself; but the
moment it is divulged, it forces itself into the possession of every
one. and the receiver cannot dispossess himself of it.” When a
poet reads or sells poetry without a contract, when he throws his
ideas and patterns into the public realm. the listeners receive
information, not property. For the publicized poems to be property
they must be transferrable, alienable. Yet, as the egoist J.B.
Robinson said. “What is an idea? Is it made of wood. or iron. or
stone? The idea is nothing objective, that is to say. the idea is not
part of the product: it is part of the producer.” In other words. if the
poet claims ownership of the patterns in his listener's head. this
reduces to a form of stavery since the ownership claim is over an
aspects of the listener's body. Such a claim is comparable to
owning the blood in someone else's arm. Although you can buy
blood. that purchase is contractual and is not a natural right.

Thus. another reason that title to a poem is not transferrable —
and again, | don’'t mean any specific instance of the poem, but the
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Statement of Purpose

The Voluntaryists are libertarians who have organized to
promote non-political strategies to achieve a free society. We
. reject electoral politics, in theory and in practice, as incom-
patible with libertarian principles. Governments must cloak
their actions in an aura of moral legitimacy in order to sustain
their power, and political methods invariably strengthen that
legitimacy. Voluntaryists seek instead to delegitimize the
State through education, and we advocate withdrawal of the
co-operation and tacit consent on which State power ultimate-
ly depends.

arrangement of the alphabet that constitutes ail such potential
poems — is because it is intangible. Those who try to claim
property rights in something intangible are trying to bring two
mutually exclusive things together. People who claim ideas as

" property are like Aldous Huxley who once defined God as a
“gaseous invertebrate” . . .only he was joking.

When a poet reads his work. he throws the poetry into the public
realm and crosses the line between private and public ideas.
Everyone owns an idea in his own mind and no one has any right
to that specific instance of the idea. And if that specific instance is
the only instance that exists — such as a doctor who develops a
cancer cure — that idea is protected by his right of self-
ownership. His right to live in peace and silence. When an author
chooses to publicize his ideas. however. he loses the protection
afforded by his self-ownership. He loses what Tucker called “the
right of inviolability of person.”

To restate this. | own my ideas because they are in my mind and
you can get at them only through my consent or through force. My
ideas are iike stacks of money locked inside a vault which you
cannot acquire without breaking in and stealing. But. if | throw the
vault open and scatter the money on the wind. the peaple who
pick it up off the street are no more thieves than the people who
pick up and use the words | throw into the public reaim.

And. yet. the poet might respond. no one is forced to absorb the
popularized poetry. They do so of their own free will. Therefore.
says the poet. there is an implied contract or obligation on the part
of the listener not to use it without permission. Victor Yarros.
Tucker's main opponent on copyright in the 19th Century
movement. claimed. “All Mr. Tucker has the right to demand is
that these things shall not be brought to nis own private house and
placed before his eyes.” Tucker responded. "Some man comes
along and parades in the streets and we are told that. in
consequence of this act on his part. we must either give up our
liberty to walk the streets or else our liberty to ideas . . . Not so fast
my dear sir! .. Were you compelled to parade on the streets?
And why do you ask us to protect you from the consequences?”

Moreover. the introduction of an implied contract between the
poet and listener I1s a two-edged sword. To fall back on some sort
of implied agreerment implicitly admits that copyrignt 1s a mattrer
of contract. not naturai law for one does not need to fall back on

contract to protect natural rights. If a man steals your money. there
is no need to appeal to an agreement to justify restitution.
Restitution occurs because it was YOUR money. Only when you
are dealing with those things to which you have no natural right
must you appeal to contract.

Now. historically. copyright has been handled differently than
patents. Many people accept copyrights while rejecting patents.
The distinction is usually based on two points: (1) literature Is
considered pure. personal creation as opposed to inventions
which rely on the discovery of relationships within nature: and (2)
independent creation of literature is considered to be impossible.
Copyright is said to protect style or the pattern of expre_ssion
rather than the ideas expressed. Most people agree that ideas
can .be independently and even simuitaneously created — for
example. Walras. Jevons and Menger all separately originated the
theory of marginal utility — but they do not agree that style can be
independetitly and honestly duplicated.

The issue of duplication of style raises some interesting
questions. For one thing. it is not unknown for poetry. especially
short poems. to closely resemble each other. Do these chance
similarities constitute duplication? Do they violate copyright laws?
If they don’t. what prevents me from taking Atlas Shrugged and
publishing it under my name after changing one word in each
sentence. This would produce a similar pattern but not a duplicate
one. If copyright would prevent me from doing this. then it is aimed
not only at prohibiting exact duplications but at prohibiting
similarities as well. And similarities are quite within the realm of
possibility. especially when the guidelines of what constitute
similarity are vague.

Moreover. in handling probability, Tucker pointed out that this
factor should have no relevance in the formation of law. He wrote:
“To discuss the degrees of probability.is to shoot wide of the mark.
Such questions as this are not to be decided by rule of thumb or
by the law of chances. but_in _accordance with some general
principle . . .among the things not logically impossible. | know of
few nearer the limit of possibility than that | shouid ever desire to
publish in the middle of the desert of Sahara: nevertheless. this
would scarcely justify any great political power in giving someone
a right to stake out a claim comprising that entire region and forbid
me to set up a printing press.” In short. a question of right must be
determined by a general theory of rights. not the likelihood of
circumstances.

In regard to the ownership ot a form of expression. he wrote that
“"a particular combination of words belongs to neither of us . . . the
method of expressing an idea is itself an idea and therefore not
appropriable.” As long as you are not claiming ownership of a
specific instance of a book. but of the abstracted style of every
instance of this book. you are claiming ownership of an idea.

Examples of styles or patterns surround us everywhere. In
chairs. shoes. harrstyles. gardens. recipes. clothes. wallpaper.
slang . . .patterns are everywhere. And. if it 1s out of respect for
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