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Contra Copyright
(This article was originally delivered as part of a debate on the

status of copyright under natural law.)

by Wendy McElroy

Copyright — the legal claim of ownership over a particular
arrangement of symbols — is a complicated issue because the
property being claimed is intangible. It has no mass, no shape, no
color. For the property claimed is not the specie instance of an
idea, not a specific book or pamphlet, but the idea itself and all
present or possible instances of its expression. The title of a
recent book, Who Owns What Is In Your Mind? concretizes a
commonsense objection to all intellectual property: most people
would loudly proclaim that NO ONE owns what is in their minds,
that this realm is sacrosanct. And, yet, if the set of ideas in your
mind begins "Howard Roark laughed" do you have the right to
transfer it onto paper and publish a book entitled The
Fountainhead under your own name? If not. why not? To say you
own what's in your mind means you have the right to use and
dispose of it as you see fit. If you cannot use and dispose of it, if
Ayn Rand (assuming a still-living Rand) is the only one who can
use and dispose of this specific arrangement of the alphabet, then
she owns ¡t. And if she owns what is in your mind, you have
violated her rights for you don't have permission to use her
property.

I advocate a form of copyright — free market copyright: by
which I mean copyright as a useful social convention to be
maintained and enforced through contract and other market
mechanisms. This is in counterdistinction to those who believe
that copyright can be derived from natural rights, that ideas or
patterns are property and don't require a contract anymore than
preventing a man from stealing your wallet requires a prior
contract. Basically, this debate comes down to two questions:
What is property? What are the essential characteristics which
make something ownable?: and, What is an idea?

Before going on to a discussion of theory, however. I want to
address an implication that often lurks beneath criticism of free
market copyright. People who contend that ten different people
would publish Hamlet under their own names, that there would be
cut-throated chaos, are using a form of the old "market failure"
argument which has been applied to everything from medical care
to nuclear bombs. Without the FDA, it is claimed, the market would
not produce pure food standards. Similarly, the market cannot
regulate the publishing industry. This is new wine in an old bottle.
In dealing with the used book business which is virtually
unregulated, I have been astonished at how effectively the free
market can spontaneously set standards. It is not uncommon for
stores in L.A. to know the specifics of a stolen book or a forged
autograph the day after it has been spotted in New York. When
Benjamin Tucker, a 19th Century opponent of copyright laws, was
accused of stripping authors of protection, he replied: "It must not
be inferred that I wish to deprive the authors of reasonable
rewards for their labor. On the contrary, I wish to help them secure
such, and I believe that there are Anarchistic methods of doing
so . . . ' " The question is not whether copyright should exist, but

whether it should be on a Tree market basis — in much the same
manner as medical ethics — or whether "there ought to be a law."

And this reduces to the question: can ideas be property: or.
phrased differently, What are the characteristics of property'?
Tucker addressed this question in fundamental terms. He asked
why the concept of property originated in the first place. If ideas
are viewed as problem-solving devices, as answers to questions,
then what about the nature of reality and the nature of man gave
rise to the idea of property. In a brilliant analysis. TucKer
concluded that property arose as a means of solving conflicts
caused by scarcity. Since all goods are scarce, there is
competition for their use. Since the same chair cannot be used in
the same manner at the same time by two individuals: it was
necessary to determine who should use the chair. Property
resolved this problem. The owner of the chair determined its use.
"If it were possible," wrote Tucker, "and if it had always been
possible, for an unlimited number of individuals to use to an
unlimited extent and in an unlimited number of places the same
concrete things at the same time, there would never have been
any such thing as the institution of property." Since the same idea
or pattern can be used by an unlimited number to an unlimited
extent in unlimited locations, he concluded that copyright ran
counter to the very purpose of property itself — which was to
ascertain the correct allocation of a scarce good.

Copyright also contradicts essential characteristics of property,
one such characteristic being transferability. Property has to be
alienable: you must be able to dispossess yourself of it. The
individualist anarchist. James L. Walker, commented. "The giver
or seller parts with it [meaning property] in conveying it. This
characteristic distinguishes property from skill and information."
When you buy the skill and information of a doctor who gives you a
check up. for example, you don't acquire a form of title, as you
would acquire title to a car from a cardealer, because the doctor is
unable to alienate the information from himself. He cannot transfer
it to you: he can only share it. It was this point that lead Thomas
Jefferson to reject ideas as property, drawing an analogy between
ideas and candles. Just as a rr\an could light his taper from a
candle without diminishing the original flame, so too could he
acquire an idea without diminishing the original one. Jefferson
wrote: "If nature has made any one thing less susceptible than all
others of exclusive property, it i s . . .an idea, which an individual
may exclusively possess as long as he keeps it to himself; but the
moment it is divulged, it forces itself into the possession of every
one, and the receiver cannot dispossess himself of it." When a
poet reads or sells poetry without a contract, when he throws his
ideas and patterns into the public realm, the listeners receive
information, not property. For the publicized poems to be property
they must be transferrable. alienable. Yet, as the egoist J.B.
Robinson said. "What is an idea? Is it made of wood, or iron, or
stone? The idea is nothing objective, that is to say, the idea is not
part of the product: it is part of the producer." In other words, if the
poet claims ownership of the patterns in his listener's head, this
reduces to a form of slavery since the ownership claim is over an
aspects of the listener's body. Such a claim is comparable to
owning the blood in someone else's arm. Although you can buy
blood, that purchase is contractual and is not a natural right.

Thus, another reason that title to a poem is not transferrabte —
and again, I don't mean any specific instance of the poem, but the


