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Property Rights
and Free Trade in Ideas

by George H. Smith

I. Introduction
It is well known that the early struggles for liberty occurred in the

realms of religion, especially after the splintering of European
Christendom caused by the Protestant Reformation. Historians tell
us that the wars of religion in the sixteenth and early seventeenth
centuries convinced many political theorists of the need for
religious pluralism. The cost of imposed uniformity had become
too great.

The theoretical justification for religious toleration is often
attributed to the rise of religious rationalism and philosophic
skepticism. The nineteenth-century historian W.E.H. Lecky gives a
typical account of the relation between skepticism and toleration.
If truth cannot be known with certitude, then persecution for
religious error is futile. No one person or group can claim access
to religious certainty, so no one person or group should force
others into submission.

This account of religious toleration has serious flaws. First, it
overlooks the firm commitment of many religious believers,
including "fundamentalists," to religious toleration. These
believers were convinced that they possessed religious certainty,
so their defense of toleration was not based on philosophic or
religious skepticism.

Second, if the defense of toleration is grounded in skepticism,
then ominous implications follow if this skepticism is rejected by
the powers that be. If an atheistic regime claims certainty on
scientific or philosophic grounds, does it then have a right to
impose this atheism through legal means? The skeptical argument
for toleration suggests that liberty is justified only if skepticism is
correct.

In this paper I shall examine two arguments for freedom of
conscience and religious toleration. There is, first, the moral
argument based on property rights, specifically, the argument that
every individual has "property in his own conscience." There is,
second, the social argument that diversity of religious belief is
desirable, and that from the conflict and competition of religious
ideologies, truth will spontaneously emerge.

The moral argument derives from the notion of self-proprietor-
ship, or property in one's person, as John Locke put it. "Property,"
in this context, does not mean an item of property, or something
owned. It means instead the moral right of jurisdiction, the right to
use and disposal. It is typical of seventeenth and eighteenth
century thought to see the phrase "property in one's person" or
"self-proprietorship." An interesting example of the crucial role
played by this concept is seen in James Madison's argument
against Sabbatarian laws. Laws restricting activity on Sunday,
Madison argued, violate property in one's time.

If the moral argument has received a fair degree of attention
from intellectual historians, the same cannot be said of the social
argument. The argument that truth will somehow emerge from the
free play of ideas is an extremely common one, but rarely is it seen
in its broader context: as a variant of a spontaneous order model,
where truth emerges from the voluntary interaction of individuals

without a central planner or established church overseeing the
process. Truth, in this model, is an unintended consequence of a
complex social process.

The spontaneous order argument for religious freedom is found
as early as the seventeenth century, but it normally appears with-
out an explicit statement of its theoretical foundation. After the late
eighteenth-century, however (especially after the publication of
The Wealth of Nations), the link is often drawn explicitly. As
spontaneous order arguments became more sophisticated in the
nineteenth century, the idea of "free trade in religion" became the
battle cry for English dissenters fighting for the disestablishment
of the Church of England. And the social consequences of free
trade in religion were viewed in the same light as the social
consequences of free trade in commerce. Unintended but socially
beneficial results would flow from competition in both realms.

Among nineteenth-century Liberals, Herbert Spencer was the
premier theorist of spontaneous order. Much of his Tater work on
sociology is an elaborate defense of the spontaneous order
model. But the emphasis on unplanned order is evident in his early
work as well, including "The Proper Sphere of Government" (1842)
— Spencer's first political article, which appeared in Edward
Miall's journal, The Nonconformist. This article refers to unplanned
order and unintended consequences at various points, and it is
interesting to note that spontaneous order receives greatest stress
in Spencer's defense of religious liberty.

"Instead of finding minds similar," Spencer notes, "we find no
two alike — unlimited variety, instead of uniformity, [is] the existing
order of things."

Varied mental constitution produces variety of opinion; different
minds take different views of the same subject; hence, every
question gets examined in all its bearings; and, out of the general
mass of argument, urged forward by antagonistic parties, may
sound principle be elicited. Truth has ever originated from the
conflict of mind with mind; it is the bright spark that emanates from
the collision of opposing ideas; like a spiritual Venus, the
impersonation of moral beauty, it is born from the foam of the
clashing waves of pubic opinion. Discussion and agitation are the
necessary agent of its discover....

Later we shall see how the free trade analogy was used
extensively by radical dissenters to defend freedom of
conscience, and how truth was viewed as an unintended
consequence of competition in ideas. But first some conceptual
distinctions need to be drawn and a broader historical context
provided.

(1) Thomas Paine, among others, distinguished "religious
toleration" from "religious liberty." Toleration implies a favor
bestowed by government, a permission granted to the individual.
Religious liberty, on the other hand, entails a natural right to
practice religion as one sees fit. Governments should protect this
right, but the right is based on the nature of man; it is not bestowed
by government.

This distinction is useful, but there is another crucial distinction
that is found less frequently among defenders of religious liberty.
This is the distinction between liberty of conscience and religious
liberty. The former is far broader than the latter. Many radical
dissenters began with liberty of conscience and then derived
freedom of religion, as well as freedom in other spheres, from this
underlying principle. Hence they opposed state charities, state
schools, and so forth, on the same ground on which they opposed
a state church: all coercive establishments which violate liberty of
conscience should be opposed.


