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HANGING NOT PUNISHMENT
ENOUGH: THE STORY
BEHIND PRISON SLAVERY

Editor's Introduction: This newsletter has been delayed for
many reasons and we can only offer our apologies. This issue
reflects the scholarly perspective Carl has brought to bear on his
40 day prison experience. We are pleased to be able to offer this
voluntaryist view of prison slavery.

The anarchist insight into the nature of the State is premised
upon the certainty that all States (i.e., government employees)
commit invasive acts. Voluntaryists condemn the initiation of force,
whether by private individuals or public officials acting under the
mantle of their "office. "They advocate an all voluntary society, one
where all the affairs of people, both public and private, are carried
out peacefully and in voluntary cooperation with others. Voluntary-
ists are opposed to the State because no State has ever or will
ever exist as a voluntary institution. Every State presumes to
initiate violence against those who refuse to pay taxes or wish to
secede from its jurisdiction. From this point of view, the State
becomes the primary and dominant criminal organization in
society, even though many people accept its "rule" as legitimate.
Notwithstanding this legitimacy, government employees—in the
name of the State—do commit invasive acts when they imprison
peaceful people and steal private property from resisters who do
not recognize their authority.

The purpose of this paper is to describe the history of prison
slavery and to demonstrate how the image of penal servitude
integrates itself into and reinforces the voluntaryist view of the
State, Whether one views the origin of the State as grounded in
"conquest" or "consent," historically most governments have
treated their imprisoned opponents (those who have been
"fortunate" enough not to have been ñnurdered immediately) as
slaves and forced laborers. This is exactly what one would expect
of any organization which is criminal to the core. The "conquest
theory" of the origin of the State conveys the image of a warrior
class imposing its will on the populace of an alien land. Slavery
and involuntary servitude follow as a consequence of conquest.
Under the "consent theory" of the State, all are presumed to
"voluntarily" accept State authority. Those who question the
State's legitimacy are immediately killed or imprisoned as
"lawbreakers," so that consent to State rule always appears
"nearly" unanimous.

Even in ancient times, before the breakdown of the Roman
Empire, the State had always tried to assert its authority against
the criminal. In Rome, convicts were sentenced to "opus
publicum," which meant laboring in public works, like sewer
cleaning, road repair, and working in the State mines and
quarries.. Such work, especially the latter, represented "a kind of
punitive imprisonment in the form of hard labor for the state."
During the Middle Ages, penal servitude was not often resorted to

because medieval society "lacked the funds and facilities for
long-term imprisonment." Flogging, banishment, bodily mutila-
tion, and the payment of fines to the feudal kings often occurred.
As State power grew, major crimes became punishable by
death, rather than incarceration. The main point of interest is
that the State, hardly well developed during this era, had to deal
quickly and harshly with offenders and could not afford to take
advantage of their labor.

Penal labor reappeared in western Europe at the end of the
Middle Ages and coincided with the "emergence of the national
state and an increase in its wealth and power Along with the
extension of royal jurisdiction and the greater degree of
centralization characteristic of state-building in the early sixteenth
century, there developed an idea that the State could utilize the
labor power of prisoners for its own interests." The demand for
penal labor was closely related to the military needs of the
emerging states, particularly in countries like Spain. Here the
demand for galley rowers became urgent as naval warfare in the
Mediterranean commenced. During the reign of Ferdinand and
Isabella, "penal servitude was introduced as an alternative form of
corporal punishment more useful to the State than other existing
afflictive penalties." The 16th, 17th, and 18th Centuries found the
labor of convicts useful in other ways, too. Prisoners maintained
military fortifications, soldiered, and labored in public works and in
workhouses or houses of correction. Often they were leased out to
private employers. Clearly, the penal system and its handling of
prisoners for the beneficial use of the State became part and
parcel of every major European State's emerging mercantilist
policy. In fact, it would be easy to conclude that the administration
of criminal law proved to be a very fruitful source of income to the
State. As we have seen, the prospect of increasing State revenues
through the administration of criminal justice at the expense of the
criminal and his victim was one of the principal incentives in the
transformation of private justice from a mere arbitration between
parties to a significant part of the "public" criminal law. "One
might even contend thai as our State prisons developed, the new
form of punitive impr¡s`~`ment was practically nothing but a
modernized version of t(̄ v ,¾man "opus publicum,"

A very glaring inconsistency arose within the movement for
the abolition of slavery, as it grew out of the Enlightenment
theories of natural law and "the rights of man." On the one hand,
private individuals were to be prohibited from owning and trading
slaves, while on the other "public slaves," that is, convicted
felons, were to be treated to forced labor at the hands of the
State. Reformers did not seem to perceive the problem of having
the State abolish "private" slavery by legislative fiat and at the
same time have the State remain owner of literally thousands of
convict slaves. The only "legal" form of slavery after "abolition"
was prison slavery. The justification for such a policy was em-
bodied in legislation like that of the 13th Amendment to the U.S.
Constitution:
Neither slavery nor involuntary servitude, except as a
punishment for crime whereof the party shall have been
duly convicted, shall exist within the United States or any
place subject to their jurisdictron. (Emphasis added).

The government, itself, reserved the right to inflict forced labor
on al! those convicted of crimes against its laws (the kings peace
of the Middle Ages). As one would expect of a criminal gang, not
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only did it exempt itself from "laws" which everyone else was
subjected to, but it tended to exploit to the hilt all those it was
capable of imprisoning. That is why prison slavery evolved so
substantially as private slavery declined. While the State was
faced with an increasing number of prisoners, new penological
theories were developing during the late 18th and early 19th
Centuries which helped justify prison slavery by the State.
Prisoners should not only be forced to support themselves, but
they should earn a pcofit for the State and at the same time
"rehabilitate" themselves.

With these introductory comments in mind, it should be
meaningful to begin a detailed examination of the history and
theory of penal slavery in order to understand how they buttress
the voluntaryist contention that the State always has been a
parasitic and invasive institution. Although the jurisprudential and
penological literature has never discussed prison slavery from an
anarchist point of view, the facts speak for themselves. This study
is unique in that it sets the context for a voluntaryist interpretation
of prison slavery.

As we have seen, the idea of exploiting the labor power of
prisoners already existed in the "opus publicum" of antiquity.
Convicts were used in public works. Public overseers realized
their economic value by working them as efficiently as possible.
During the Middle Ages, the value of convict labor was
overlooked, when medieval legislators began imitating the
punishments meted out to slaves by their owners. However, from
the late Middle Ages onward, "public authorities realized that the
traditional punishments (such as flogging and bodily mutilation)
deprived the state or the town of available manpower. Instead of
killing, maiming, whipping, or banishing criminals, they could be
put to work for the profit of the government." This led directly to
forced labor and prison slavery. The traditional medieval methods
of punishment began to undergo "a gradual but profound change
during the end of the sixteenth century." These changes, which
included galley slavery, deportation, and penal servitude, were
not the result of humanitarian concern for the prisoner, but rather
of "certain economic developments which revealed the potential
value of a mass of human material completely at the disposal of
the" State. Galley slavery, for example, did not die out until the
need for rowers was replaced ,by the development of the sailing
ship.

The evolution of the treatment of criminals eventually resulted in
the formation of houses of correction in England and other parts of
Europe. "The essence of the house of correction was that it

• combined the principles of the poorhouse, workhouse, and penal
institution. Its main aim was to make the labor power of unwilling
people socially useful. By being forced to work within the
institution, the prisoners would form industrious habits and would
receive vocational training at the same time." When released they
would add to the supply of trained laborers demanded by
emerging mercantilist industries.

There is little question that one of the primary motivations
behind the formation of houses of correction was the profit motive.
In Holland, one of their advocates "argued for replacing the death
penalty by confinement on the ground that execution may be
cheap from a short-term view, but that it is unproductive and
therefore expensive from a long-term view, whereas the new form
of punishment forces those who had injured the state to work for
its profit." The houses of correction were factories, with low
overhead costs due to their source of free labor. It is probable that
they were paying concerns and that was clearly the intentions of
their promoters. In these workhouses, the labor of convicts was
either utilized directly by the authorities that ran the institution or
else the occupants were hired out to a private employer. As
houses of correction spread over the continent during the 18th
Century, they came to be State factories "serving the mercantilist
policies of rulers more concerned with the balance of trade than
with the reformation of criminals." They simply became the
foremost device of the times for making prison labor profitable to
the state.

"The early form of the modern prison was thus bound up with
the manufacturing house of correction," but a combination of
circumstances led to a change in its importance. In certain areas
of production, penal labor could no longer as effectively compete
with free labor. Furthermore, developing penological theories of
punishment radically altered the outlook and practices of prison
authorities. When the "radical innovations" stimulated by Cesare
Beccaria's famous tract,Oƒ Crimes And Punishments, published in
1764, began to be inaugurated, the house of correction lost its
prominence and part of its purpose. Prison labor became a
double-edged sword, which could be used as a form of
punishment and torture to the convict, as well as possible means
of revenue to the State. "Imprisonment became the chief punish-
ment throughout the western world at the very moment when the
economic foundation of the house of correction was destroyed by
industrial changes."

The criminal law of 18th Century Europe was, "in general,
repressive, uncertain, and barbaric." Although many other
humanitarian reformers had urged the reformation of this harsh
system, it was left to "Beccaria to make the most succinct and
effective plea for the reform of the criminal law." For our purposes
here, it is sufficient to identify Beccaria as one of the fathers of
modern prison slavery. Since he was primarily concerned with the
deterrent value of punishment, Beccaria deprecated the death
penalty and emphasized the need for certainty, proportionality
and promptness in the punishment of criminal offenders. Under
Beccaria's theory, capital punishment was not a long-term
deterrent to crime, since "it is the anticipation of continued
suffering and terror that is more efficient as a method of
deterrence." The perpetual loss of one's liberty is more of a
deterrent than death.

Beccaria's ideas had a significant impact on penologists and on
the evolution of the modern prison. His passion for enslavement of
the transgressor rather than execution led directly over the course
of two centuries to UNICOR, the industrial arm of the Federal
Bureau of Prisons. His ideas were shared by others. For example,
the author of the article on theft in Diderot's Encyclopedia noted
the benefits of profitably employing convicts rather than resorting
to the death penalty:

Thieves who do not kill, do not deserve death, because
there is no calculable relation between the objects
stolen—perhaps of a very small value—and the life which
it is proposed to destroy. Employ the convicts in useful
labor: to deprive them of their liberty will be sufficient
punishment for their offense, and will provide sufficient
guarantee of public order, and will profit tiì*¾ state. You will
in this way avoid the reproach of injustice and inhumanity.
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Thomas Jefferson, who helped develop American prison
practices, was influenced by Beccaria's essay. Jefferson's
Commonplace Book contains some 26 excerpts from Beccaria. all
copied in the original Italian. Jefferson studied law and by the end
of 1778, he had already completed his "Bill for Proportioning
Crimes and Punishments in Cases heretofore Capital." In his auto-
biography, Jefferson noted that this proposed legislation was not
passed by the Virginia Legislature, even though "Beccaria. and
other writers on crimes and punishments, had satisfied the
reasonable world of the unnghtfulness and ineffiency of the
punishment of crimes by death; and hard labor on roads, canals,
and other public works, had been suggested as a proper
substitute."

The ideas of people like Beccaria and Jefferson paved the way
for the development of prison slavery in the United States. Prison
industries and even the institution of prison itself was undoubtedly
the product of penological developments of the last two centuries,
which these men helped start. The actual impetus for prison labor
in the United States began with Quaker innovations in Pennsyl-
vania, dating from the formation of the Philadelphia Society for
Alleviating the Miseries of Public Prisons in 1787. The Society
persuaded the legislature to set aside the Walnut Street Jail, built
earlier in the 1770's, to administer their penological theories of
"solitary confinement to hard labor." In what has been referred to
as "the cradle of the penitentiary," Quakers helped establish the
two fundamental pnncip!es of forced labor and humane treatment.
A cellular structure, much like today's prisons, was incorporated
into the jail at Walnut Street. The major offenders were kept in
solitary confinement and after a length of time they earned the
"privilege" of working in their cells and reading. "The inmates
worked at carpentry, joinery, weaving, shoemak¡ng, tailoring,
and the making of nails—all of them industries that later became
the stock industries in American prisons."
Overcrowding led to the disruption of the work program at the

Walnut Street Jail by 1801, and stimulated the development of
•rival prison systems. By 1825, the existence of prisons in other
states on the East coast led to what was known as the Auburn
plan, after the New •York State prison at Auburn, which was in
partial operation by 1821. Ultimately, the Auburn plan embraced
solitary night-cells and "strict discipline, coupled with a closely
supervised work program in congregate shops" during the day.
Instead of inmates working in their individual cells, as at
Philadelphia, the plan at Auburn enabled the prison administrators
to adopt more factory-like operations and more effectively utilize
their prisoners' labor. Prior to the Civil War, most of the prisons
operated under the Auburn plan were at least self-supporting, if
not financially profitable to the state. The success of prisons
operated along these lines, inevitably, led to protests. Free
laborers objected to the "cheap" competition provided by prison
labor and favoritism and corruption were rumored to abound
among those who administered these "profit-making" institutions.

During the early 1840's, the time in which these issues were
being agitated, the question of recompense for prison labor was
never once raised. This was a time of chattel slavery and "there
was a total lack of interest on the part of prison reformers and the
public in any regular wage-scale compensation of prisoners." It
was generally believed that punishment must not include any
"remuneration for the suffering endured." "Since the prisoner had
not been willing to work honest!y for a living with the inducement of
wages on the outside, he should work involuntarily within the
prison for 'no' wages. Otherwise, there was the same incentive to
work inside the prison as on the outside, and the deterrent effect
of the prison would be lost. The convict was sent to prison 'at hard
labor.'"

The prisoner's time was forfeit to the State. His labor was a
part of that forfeit. He was the slave of the State. He had
forfeited citizenship. He was an outcast.

In England, this particular line of reasoning resulted in à
notable trend away from productive labor and an adoption of
punitive labor." Treadwheels. where convicts simply walked on
the paddle wheel, and crank devices, where convicts were
required to crank out a certain number of revolutions every 8
hours, were widely employed. This was hard, unproductive labor
at its worst.

Prison industry in America has developed along commercial
lines, since its inception in the late 1700's. Several different
systems of prison labor have been used here during the last two
centuries. The "contract" system is one of the oldest. Under this
form, a1 private businessman or firm contracts with the state for the
use of a certain number of convicts. The contractor sets up shop in
the prison, providing his machinery and raw material to
manufacture some commodity. "The state feeds, shelters, guards,
and otherwise takes care of the prisoners for the contractor, who
sells the products made by the convicts in the open marnet
wherever he can." The "piece-price" form of the contract system
allows the state to retain control over both the discipline and labor
of the convict. The contractor, after having furnished materials to
be worked upon, pays an agreed upon price for the labor
bestowed on each piece produced.

The "state account" or "public account" system is similar to the
contract system except that in this form, the state essentially
replaces the contractor. The state goes into business for itself:
providing the labor, raw materials and necessary machinery for
production itself. Goods are marketed wherever they can be sold.
Under the "state use" system, the state produces the goods but is
limited to using or selling them in certain legislatively defined
ways. Both federal and individual state legislation has been
passed during the last 60 years to control the use and sale of
prisoner made goods and to prevent their competition with
commodities made by free labor. The "state use" system began
during the Civil War in 1862 in the District of Columbia. "In
response to appeals from the journeymen and master cord-
wainers, Congress directed that the warden of the District Prison
produce shoes exclusively for the army and navy, to be paid for by
the latter at the customary rates." The "public works or public
ways" system works convicts in construction or repair work in the
prisons themselves, and also on other public jobs, like road and
public building maintenance. The well-known road gangs of the
South exemplify the operation of the public works system.

Most notorious of all the systems of working prison labor is the
"lease system." "Under it a convict is rented or hired out entirely in
the custody of a private businessman or company. The prisoner
virtually belongs to the contractor, who has complete authority to
guard, feed, discipline and exploit him as it sees fit." The lease
system originated in the South. After the war, prisons and
prisoners in the South were in a perilous condition. The origin and
abuses of the lease system can be traced back to this time.

The Civil War also produced an unprecedented demand for
prison labor and during the war prison industries flourished. There
was a great demand for cheap clothing, shoes, and boots, which
was opportune work for convicts. In Georgia, for example, the
state penitentiary at Milledgeville was being used as a gun
manufactory. It was thought that Sherman's army would burn the
place down and "if the convicts were in the walls when General
Sherman reached there they would be either turned loose for
indiscriminate plunder or enlisted in the Federal army." To avoid
this, and make use of the prisoners, the Governor of Georgia,
around Christmas time 1864, determined to offer each convict a
pardon, on the condition that he would aid in the removal of state
property from Milledgeville and then enlist in the Confederate
army. "Only four of the 126 refused the offer," excluding the few
men in for life for murder, who were not included in the pardon.
Although some of the convicts eventually deserted, a large ma-
jority of them performed faithfully during the retreat from
Milledgeville and were discharged honorably for their service.
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